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VY nmuceprarili KOMITJIEKCHO ITOCHIPKEHO TMUTAHHS BMOTHBOBAHOCTI CYIOBUX
pillieHb Y KPUMIHAJILHOMY IPOIIEC] SIK €JIeMEHTa MpaBa Ha CIpPaBEJIMBUN CYIOBHIA
pO3MIIANl Uepe3 3araibHOTEOPETUYHUN aHaji3, MOPIBHAJIBHO-IIPABOBUI KOHTEKCT Ta
po0JIeMO-OpIEHTOBAHUH M1AXI/.

Y meprioMy po3aiii pO3KPUTO MOHSTTS Ta 3MICT BMOTHBOBAaHOCTI CYIOBOTO
piieHHs. [IOHSTTS BMOTHBOBAHOCTI JOCIIJIKEHO 4Yepe3 MPU3MY IICHUXOJOTIYHOI Ta
JIOT1YHOTO-TOKTPUHAIBHOI TTapaJurM. Y TMCUXOJOTIYHOMY KOHTEKCTI BU3HAUYAJIbHUMU
XapaKTEepPUCTUKAMU TOHSATTS BMOTHMBOBAHOCTI € CyO'€KTHUH ckian - cyaas (cym), a
TaKOX 30BHIITHI Ta BHYTPIIIHI (aKTOPH, K1 BIUTMBAIOTH HA HHOTO ITi/1 YaC PUHHSITTS
HUM DIIICHHS, Y TOMY YHCII MOTIEPEHINA JOCB1, MOTITHYHI TOTJISIU, IHTEIEKTyalbH1
Ta TEMIIEpaMEHTHI pHCH, 3arajbHa Ta IOPUJWYHA OCBITA, OCOOMCTI 3B'A3KH,
COIIAIbHUM  CTaTyCc TOMIO. Y JIOT1YHO-JIOKTPUHAIBHOMY KOHTEKCTI TMOHSATTA
BMOTHBOBAHOCTI BU3HAY€HO HA OCHOBI MOHATIHHO-KAaTErOpiaJIbHOTO amapary JIOT1KU
SK 30BHIIIHE B1IOOpaXCHHsS BHYTPIIIHIX MUCICHHEBHX OMeEpaliil CIiBBIIHECEHHS
dakTUyHUX O0OCTaBMH Ta MPABOBUX HOPM JJISl MPUMHSTTS OCTATOYHOTO PIIICHHS Y
cupaBi. BcTaHOBIEHO, 10 y CHUIBHOTI HAyKOBLIB Ta IMPAaKTUKIB HEMAa€ €IUHOIO
MiIX0My JO BU3HAYEHHS TOHATTSA BMOTHBOBAHOCTI, TOMY 3alpOIIOHOBAHO
JETEpMIHYBaTH BMOTHMBOBAHICTh SIK OAHOYACHO BUMOTY JI0 aKTa CYJIOBOI BJIaau Ta
OPOAYKT MHUCIIEHHEBUX OIEpalliii, CTBOPEHUI Ha OCHOBI MEPEKOHAHHS Ta LIHHOCTEU
CyAlll y KpUMIHAIBHOMY TIpolieci. 3HaYeHHS BMOTHBOBAHOCTI CYJOBOTO PIIICHHS

BU3HAYEHO Yepe3 OCHOBHY IIIHHICHO-OPIEHTOBAHY KaTeropito sl y4YaCHUKIB
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KPUMIHAJIBHOTO TPOBA/XKEHHS - TapaHTII0 JOTPUMAHHS iXHIX 3aKOHHUX IpaB Ta
1HTEpeciB.

JlocniKeHHsI ICTOPUYHOTO JIUCKYPCY BHMOTHM BMOTHBOBAHOCTI CYAOBOTO
pIllICHHST JO03BOJIMJIO HE JIMIIE BCTAHOBUTH HOPMAaTHUBHO-TIPABOBI BHUMOTH, SKi
ICHyBaJIi B TOW YM IHIIMA TEpiol JO CYAOBHX DPIillleHb, ajie 1 IMPOCTEKUTHU
O0COOJNMBOCTI TOTOYACHMX CHUCTEM MpaBoCyand. Y 1mepiog AHTUYHOCTI Ta
CepennboBiyYsl KOJAEH HOPMATHUBHUN akT He rmnepeadadaB O0OOB'SI3KY Cymy
BMOTHBOBYBAaTH CBO€ pIIIEHHA Ta TMOSICHIOBATH NPUYUHU MOTO TPHAHATTS.
[IpoToTMnIN MOTUBYBaJbHOI UYAaCTUHH CYIOBUX pIIIEHb 3'SIBUWIHCS Yy THEpPUINX
30ipHUKaX (peecTpax) CyIOBUX pillleHb, A€ OKpIM pPE30JIOTHUBHOI YaCTHHH,
OMKCYBAJIUCA MOTUBU MPUUHATTA Takoro pimeHHs. [lounnatoun 3 XVI cromitrs, A0
pillieHh B OCOONIMBUX KAaTETOPisiX CIpaB CTaBWJIACs BHMOTa BMOTHBOBAaHOCTI, a Ha
3aKOHOJIaBYOMY pIBHI BMMOTra BMOTHMBOBAaHOCTI Oyna 3akpimuieHa Brnepuie y XIX
CTOJNITTI CTOCOBHO MPUUHATTS pimeHHs mpo apemT ocodu. Ilim gac dhopmyBaHHS
CYy4aCHOr0 KPUMIHAJIBHOIO MPOLECYaJbHOIO 3aKOHOAABCTBA BUMOTH IO CYIOBHUX
pillieHb, Y TOMY YKCIi JO MOTHMBYBAJIbHOI YaCTUHHU MOCTIMHOTO YJOCKOHAIIOBAIHCS,
BPaxoOBYIOUHU ICHYIOUHUI MPAaBOBUI MOPSIIOK.

TeopeTuko-paBoBy XapaKTEPUCTHKY CYIOBOIO pIIIEHHS Y KPUMIHAJIbHOMY
poliiect 3A1MCHEHO, BUXOJAYN 3 MOHSTTS 1 MPaBOBOI MPUPOAU MPOIECYaTLHOIO aKTa
Ta Horo o3Hak. BakimBe Miciie BigBeAeHO aHaiizy mpes3ymimii res judicata pro
veritate habetur, sxa nepenbadae, 0 CyA0BE pilIEHHS MIiCIs HAOpPaHHS HUM 3aKOHHOT
CIIIA CTa€ IOPUAUYHUM (HAKTOM, KM KOHCTATye TEBHI MPaBOBI BITHOCHHH MIXK
CTOpPOHaMU IPOBAIKEHHS.

Hpyruii po3aLI IUCePTaLiitHOrO JOCIIIIKEHHS IIPUCBSYECHUIN
HOPIBHSJIBHO-TIPABOBOMY AaCIEKTy BHUMOTHM BMOTHBOBAHOCTI $IK XapaKTepUCTUKU
cynoBoro pimeHHs. [IpoaHanizoBaHO BMOTHMBOBAHICTh CYAOBOIO PIIIEHHS Cepen
€JIEMEHTIB IIpaBa Ha CHPABEIJMBUNA CYIOBUW pO3IVIAL y PO3YMIHHI CTarti 6
€Bporneiicbkol KOHBEHLIT 3 MpaB JIOAWHU. Bumora BMOTHMBOBaHOIO CyI0OBOIO
plLIEHHS X04a HampsMy y Hii He nependadeHa, mpoTe YiTKO B11I0OpakeHa y MpakTULl

€ppornericekkoro Cymay 3 TpaB JIOIMHA Ta € BAXKIUBOIO TapaHTIErO M ocid y
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peamizaimii IXHBOTO TMpaBa Ha CHOPABEUIMBUI CYIOBHUH pPO3MIAL OCOOIHBO Y

KpUMiHaJIbHOMY Tipoiieci. OxapakTepu30BaHO OCOOIMBOCTI BMOTHBOBAHOCTI PillI€Hb
MDKHApOAHUX CYIOBHX I1HCTaHLIM Ha mnpukiagl MikHapoanoro cyany Oprasizanii
OO6'ennannx Harmiit Ta Cymy €Bpomneiickkoro Corozy. [Ins MibKHApOTHUX CYTOBHX
IHCTaHIIi KIIOYOBE 3HAYEHHS MAIOTh aJpEecaTH CyAOBOIO PILIEHHS, OCKUJIBKU L€
IIUPOKa TPOMAJICHKICTh, SKa TOXOAWTHh 3 PI3HUX KyJIBTypHUX, MOJITHYHUX Ta
COLIaJIbHUX KOHTEKCTiB. He MeHII BaXJIMBUM € MUTAHHS TIyMau€HHS KOHKPETHHX
HOPM MDKHApOJHOTO TNpaBa, 3BHYAiB Ta npuHuumiB. [Jns Cyny €Bporneicbkoro
Coro3y mpu MOCTAaHOBJIEHHI Ta MOTHUBYBAaHHI pIIIEHb BAXKIMBUM € 30€peKeHHs
OamaHCy y 3axHCTI IIpaB Ta 3aKOHHUX IHTEpPECIB JeprKaB-ujeHIB, 1HCTHTYIIM
E€pponeiickkoro  Coro3y, a TakKoX KOHKPETHHUX TIpPOMAaJsiH JE€p>KaB-uJICHIB
€ppomneiicbkkoro  Coro3y. Amnamiz npaktuku Cyny  €Bpomneiicbkoro  Corosy
IPOIEMOHCTPYBAB, 110 0A30BOI0 OJUHUIICI0 MOTHBYBaHHS PIllICHb € BIACHE HOPMHU
KOHKPETHHX J0roBopiB €Bpormeiicbkoro Coro3y, BiJl 3aCTOCYBAaHHSI Ta TIIyMau€HHS
SKUX 3aJEKHUTh 1 X1 MIPKYBaHHs, a OT)K€ 1 MOro BioOpaXeHHS Y MOTHBYBaJIbHIN
YacTHUHI.

BceranoBneno, mo mig 4Yac poO3MISAY CIHpaBd y KOHCTUTYLIHHOMY Cyil
KJIIOUOBUM €JIEMEHTOM 3aBXKIH € aHaJi3 HOPM KOHCTHUTYLi KOHKPETHOI epKaBH, sIKa
HE3aJeXKHO BIJI O0paHOro CrocoOy TIyMayeHHS YW JAOKTPUHAIBHOTO MIAXOIY €
HEePILIONIOYaTKOBOID YMOBOIO, BiJ SIKOi 3aJIeKUTh PO3MIA CHOPaBH Ta MPUUHSITTA
pimieHHsi. OcoOIMBOCTI BMOTMBOBAHOCTI PIIIEHb CY/AIB KOHCTUTYIIHHOT IOPUCIUKIIIL
3anexarb BlJ PO3YMIHHS TMPABOBOI MPHUPOAU PIlLIEHh OPraHiB KOHCTHUTYLIHHOTO
KOHTPOJIIO.

Ha BigmiHy Bia pilleHb OpPraHiB KOHCTUTYLIMHOI FOPUCIUKIII, MI>KHAPOIHUX
CYyIOBHX 1HCTHUTYIIH, pIIIEHHS CYIiB 3araJbHOI FOPHCAMKINI  BiANOBIIAIOTH
OPUHLMIIAM Ta HiAXoAam, skl c(hopMyBaIUCs y HAlllOHAJbHUX MPaBOBUX CUCTEMAX.
Tak, Oyno AOCHiIKEHO HOPMATHBHI BHMOTH JIO0 CyAOBHX DIIIEHb y KPUMIHAIEHOMY
nporeci JIuroBcrkoi PecnyOmiku, JlaTBiticbkoi PecnyOmiku, Ecronchkoi Pecmy6mikw,
PecnyOniku  Bonrapis, ®paniy3bkoi Pecnybmiku, ®denepatuBHoi Pecnybmiku

Himeuunna. Kpainu bantii Ta PecnyOmika bonrapis pasom i3 YkpaiHow MaroTh
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YUMaJO CIHUIBHUX PUC Y KPUMIHAJIBHOMY IPOLIECYaJbHOMY 3aKOHOJABCTBI, B TOMY

YUCJI 1 CTOCOBHO BUMOT JIO TIpoIlecyanbHuX pimeHb. HatomicTs PecnyOmika @paniris
ta @eneparuBHa PecryOnika HiMeuunHa, BpaxoByIOUM iXHI MIIXOAH JO PO3YMIHHS
KPUMIHAIILHOTO TMporiecy, chOpMyBalu psl TEPENOBUX MIAXOIIB, $KI MOXHA
IMIJIEMEHTYBAaTU B yKpaiHChbKe KpUMiHAJIbHE MpolecyalbHe 3aKOHOJABCTBO, Y TOMY
YUCJI1 MIOJI0 CYIOBOTO PIIIEHHS SIK 3aKJIFOYHOTO aKTy IIPaBOCYIS.

Tpetiii po3ain aucepTAItHOTO JOCIIKEHHS MICTUTHh aKIEHT Ha OKPEMHUX
npo0iieMax BMOTHBOBAHOCTI CY/IOBUX PIllIEHb Y KPUMIHAJIBLHOMY IPOILIEC] Y KOHTEKCTI
cynoBoi npaktuku. [lo-miepire, 3MiiiCHEHO aHali3 MPOOJIEeMaTHKA BU3HAYCHHS PIBHIB
BMOTHBOBAHOCTI CyJOBUX PIlIEHb Yy KPUMIHAIBHOMY TMIPOIECI Ta MPOBEACHO
KJacu(ikaio CyJOBUX pIIIEHbh B 3aJIEKHOCTI Bl pIBHA BMOTHMBOBAaHOCTI. Y
KPUMIHAJILHOMY TIPOIECYyallbHOMY KOJIEKCl YKpaiHW, €IWHOMY 3-TIOMDK I1HIIHX
IpoIeCyaqbHUX KOACKCIB, BCTAHOBJICHA MpsiMa BKa3iBKa Ha T, IO CyAOBE PIllICHHS
Mae OyTM BMOTMBOBAHE, aj€ y MpPaKTULl Ta HAyKOBI JOKTPHHI BIJICYTHI HIIXOIU
I0JI0 1HIWKATOPIB Ta TOKAa3HUKIB, SKMMH MOXKHAa TEPEBIPUTH ITOTPUMAHHS Ili€q
BUMOTH. Briepimie 3amponoHOBaHO Ta HAyKOBO OOTPYHTOBAHO KJIacHU(DiKaIliI0 CyTOBUX
pillieHh Yy KPUMIHAIBHOMY TIPOIIECi 3a pIBHEM iX BMOTHBOBAHOCTI. 3a OCHOBY
BU3HAYCHHS KATETOpidl CYIOBHX PIllIeHb 3aJIC)KHO BijJ PIBHS BMOTHBOBAHOCTI B3SITO
HOPMH YMHHOTO 3aKOHOJIABCTBA IIIOJI0 BUMOTH BMOTHBOBAHOCTI CYJOBOTO pillIEHHS,
aHaji3 3acaj KPUMIHAJIBHOTO TIPOBAKCHHS Ta MPAKTUKY 3IHCHEHHS CyIaMu
OpaBOCYAJs y KpPUMIHAJIBHOMY CYIOYMHCTBI Ha OCHOBI CYyAOBOi CTAaTUCTUKH 3a
2019-2023 poxwu. [lo-npyre, po3misiHyTO MpobdIeMy BU3HAUEHHS 00CITy Ta KpUTEPIiB
MOTHBYBaJIbHOI YAaCTHHU CYIOBUX pIllIEeHb Yy KPUMIHAIBHOMY TPOBAKECHHI.
BcranoBneno, 1m0 mOpeaMeT JIOKa3yBaHHA BIUIMBaE Ha o00cCAr Ta  SIKICTh
BMOTHBOBAHOCTI CYJJOBOTO DINICHHS. A JUIsi BUBHAYEHHS KPUTEPiiB BMOTHBOBAHOCTI
CY/IOBOTO pIIIEHHS 3a OCHOBY 3allpOTIOHOBAHO B3ATH HOPMATHMBHI BUMOTH, fKI
CTaBJATHCA 3aKOHOAABLUEM JI0 PI3HUX BHJAIB PINIEHb y pI3HUX IHCTAHLISAX Ta
BpaxyBaTH 1€ K OJIUH 13 KpUTEpIiB, a O 1HIIMX BIIHECTH BiJOOpa)KeHHS MPOLECY
pobotu cyay 3 yciMa JIOKa3aMH, B3a€MO3B'S30K MK yCiMa €JeMEHTaMu

MOTI/IBYBaJIBHOI YaCTHHM Ta BHCHOBKaMH pGBOJIIOTI/IBHOI YaCTUHH, 3aCTOCYBAHHA
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PEJIEBAHTHOIO 3aKOHOJABCTBA, HALIIOHAJIBHOI Ta MIKHAPOJHOI CYHOBOI IMPAKTHKH,

3pO3yMUIMIM YITKMM BHKIaA TeKCTy pimeHHs. [lo-Tpete, po3misiHyTo mpoliemy
3aJIE)KHOCTI BMOTMBOBAHOCTI CYJOBOTO DIIICHHS BiJ] OLIHKUA CYAJICIO JOCIIIKEHUX
noka3iB. BcraHoBieHO, 1O Tpollec OIIHKU JO0Ka3iB O€3MOCepEeHhO BIUIMBAE HA
BMOTHBOBAHICTh CYJIOBOTO pIIICHHs, OCKIIBKM Yy TIPOILIECl OIIHKH CYIIsi 3a
BHYTpIIIHIM TE€PEKOHAHHAM OLIHIOE KOXKEH JIOKa3 Ha NpeIMeT HaJleKHOCTI,
JOITYCTUMOCTI, JTOCTOBIPHOCTI, @ B CYKYIHOCTI - JIOCTQTHOCTI IJISi TPUUHSTTS
BIJIMOBITHOTO MPOLECYAIbHOIO PIIIEHHS, 1 SIK HACIIJOK, OMUC LIbOTO MUCJIEHHEBOTO
IpPOLECY 3HAXOAUTH CBOE BIOOpPaXEHHA y MOTUBYBAJIBHIA YacTHHI CYIOBOIO
pileHHs. 3ampoIrOHOBAHO PO3MISIHYTH BMPOBA/HKEHHS IITY4YHOTO 1HTEIEKTY B
CUCTEMY KPUMIHAJIBHOTO MPABOCYJIsl, OHAK TaKUW BaplaHT nependaydae psiji pU3HKIiB,
K1 Hapasl HE TMepeBa)XaloTh HAJl KOPUCHUMHU BIACTUBOCTSAMHU, SIKI MOTTIH Ou OyTH
3aCTOCOBaHi. BHCHOBKM JOCIIKCHHS MOXYTh OyTH KOPUCHUMH B HOPMOTBOPUIN
TUAJIBHOCTI, TMpaBHUYIA  OCBITI, B TOBCAKICHHIM MPAKTUYHIA  JISUIBHOCTI
npodecioHaniB y raigy3i mpaBa, a TakoX CYJJIB T 4ac BUHECEHHS PIIICHb Y
KPUMIHAJIbHOMY MPOBA/>KEHHI.

KarouoBi caoBa: cymoBe pilieHHS, BMOTHBOBaHICTh, KpUMiHAJIbHE
IPOBAJKEHHS, BUPOK, yXBalla, IOCTAHOBA, OI[IHKA JTIOKAa31B, CIIPABEAJIMBUNA CYyIOBUHI

po3misan, €BponeiichKuil Cy/ 3 paB JIOAUHU, IITYYHUU 1HTEJICKT.



ABSTRACT

Lotysh, T'V. Motivation of court decisions as an element of the right to a fair
trial in criminal proceedings. - Manuscript.

Thesis for Doctor of Philosophy degree (specialty 081 Law). - The National
University of Ostroh Academy. Ostroh, 2024.

In the dissertation, the issue of the motivation of judicial decisions in criminal
proceedings 1s comprehensively studied through general theoretical analysis,
comparative legal context, and problem-oriented approach.

The first chapter reveals the concept and content of the motivation of a judicial
decision. The concept of motivation is explored through the prism of psychological
and logical-doctrinal paradigms. In the psychological context, the defining
characteristics of the concept of motivation include the subject composition - the
judge (court), as well as external and internal factors that influence him during the
decision-making process, including previous experience, political views, intellectual
and temperamental traits, general and legal education, personal connections, social
status, and more. In the logical-doctrinal context, the concept of motivation is defined
based on the conceptual-categorical apparatus of logic as an external reflection of
internal mental operations correlating factual circumstances and legal norms to make
a final decision in the case. It has been established that there is no unified approach to
defining the concept of motivation among scholars and practitioners, so it is proposed
to determine motivation as both a requirement for a judicial act and a product of
mental operations created based on the judge's convictions and values in the criminal
process. The significance of the motivation of a judicial decision is defined through
the main value-oriented category for participants in criminal proceedings - a
guarantee of respecting their legal rights and interests.

The study of the historical discourse of the requirement of judicial decision
motivation allowed not only to establish the normative-legal requirements that existed
at different periods for judicial decisions but also to trace the features of the judicial

systems of those times. During Antiquity and the Middle Ages, no normative act
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required the court to motivate its decision and explain the reasons for its adoption.

Prototypes of the motivational part of judicial decisions appeared in the first
collections (registers) of judicial decisions, where, in addition to the operative part,
the motives for such a decision were described. Starting from the 16th century, the
requirement of motivation was applied to decisions in special categories of cases, and
at the legislative level, the requirement of motivation was first established in the 19th
century regarding the decision to arrest a person. During the formation of modern
criminal procedural legislation, the requirements for judicial decisions, including the
motivational part, were constantly improved, taking into account the existing legal
order.

The theoretical and legal characterization of a judicial decision in criminal
proceedings is carried out based on the concept and legal nature of a procedural act
and its features. An important place is given to the analysis of the presumption res
judicata pro veritate habetur, which provides that a judicial decision, after gaining
legal force, becomes a legal fact that establishes certain legal relations between the
parties to the proceedings.

The second chapter of the research is dedicated to the comparative legal aspect
of the requirement of motivation as a characteristic of a judicial decision. The
motivation of a judicial decision is analyzed among the elements of the right to a fair
trial in the context of Article 6 of the European Convention on Human Rights. The
requirement for a motivated judicial decision, although not directly provided for in it,
is clearly reflected in the practice of the European Court of Human Rights and is an
important guarantee for individuals in exercising their right to a fair trial, especially
in criminal proceedings. The features of the motivation of decisions of international
judicial institutions are characterized using the example of the International Court of
Justice of the United Nations and the Court of Justice of the European Union. For
international judicial institutions, the key significance lies in the addressees of the
judicial decision, as they come from different cultural, political, and social contexts.
The issue of interpreting specific norms of international law, customs, and principles

is equally important. For the Court of Justice of the European Union, when issuing
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and motivating decisions, it is crucial to maintain a balance in protecting the rights

and legitimate interests of the member states, institutions of the European Union, and
specific citizens of the member states of the European Union. An analysis of the
practice of the Court of Justice of the European Union demonstrated that the basic
unit of motivation for decisions is the norms of specific European Union treaties,
from the application and interpretation of which the course of reasoning depends, and
hence its reflection in the motivational part.

It has been found that during the consideration of a case in the constitutional
court, the key element is always the analysis of the norms of the constitution of a
particular state, which, regardless of the chosen method of interpretation or doctrinal
approach, is the primary condition on which the consideration of the case and the
adoption of a decision depend. The features of the motivation of decisions of
constitutional jurisdiction courts depend on the understanding of the legal nature of
the decisions of constitutional control bodies. Unlike the decisions of constitutional
jurisdiction bodies and international judicial institutions, the decisions of courts of
general jurisdiction correspond to the principles and approaches formed in national
legal systems. Thus, the normative requirements for judicial decisions in the criminal
process of the Republic of Lithuania, the Republic of Latvia, the Republic of Estonia,
the Republic of Bulgaria, the French Republic, and the Federal Republic of Germany
were studied. The Baltic countries and the Republic of Bulgaria, together with
Ukraine, have many common features in criminal procedural legislation, including
requirements for procedural decisions. In contrast, the French Republic and the
Federal Republic of Germany, considering their approaches to understanding the
criminal process, have formed several advanced approaches that can be implemented
in Ukrainian criminal procedural legislation, including regarding the judicial decision
as the final act of justice.

The third section of the dissertation focuses on certain issues of motivation of
court decisions in criminal proceedings in the context of case law. Firstly, the author
analyzes the issues of determining the levels of motivation of court decisions in

criminal proceedings and classifies court decisions depending on the level of
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motivation. The Criminal Procedure Code of Ukraine, which is the only one among

other procedural codes, contains a direct indication that a court decision must be
motivated, but in practice and scientific doctrine there are no approaches to indicators
and metrics which can be used to verify compliance with this requirement. For the
first time, the author proposes and scientifically substantiates the classification of
court decisions in criminal proceedings by the level of their motivation. The basis for
determining the categories of court decisions depending on the level of reasoning is
the provisions of current legislation on the requirement of reasoning in court
decisions, analysis of the principles of criminal proceedings and the practice of courts
in criminal proceedings based on court statistics for 2019-2023. Secondly, the author
examines the issue of determining the scope and criteria for the reasoning part of
court decisions in criminal proceedings. It has been established that the subject matter
of proof affects the scope and quality of the reasoning of a court decision. And to
determine the criteria for the reasoning of a court decision, the author proposes to
take as a basis the regulatory requirements set by the legislator for different types of
decisions in different instances and to take this into account as one of the criteria, and
to include the reflection of the court's process of working with all the evidence, the
relationship between all elements of the reasoning part and the conclusions of the
operative part, the application of relevant legislation, national and international case
law, and a clear and precise statement of the text of the decision. Thirdly, the author
examines the issue of dependence of the reasoning of a court decision on the judge's
assessment of the evidence examined. The author establishes that the process of
evidence evaluation directly affects the reasoning of a court decision, since in the
course of evaluation the judge, based on his/her inner conviction, evaluates each
piece of evidence for relevance, admissibility, reliability, and in the aggregate -
sufficiency for making an appropriate procedural decision, and as a result, the
description of this thought process is reflected in the reasoning part of the court
decision. It has been proposed to consider the implementation of artificial intelligence
into the criminal justice system, but this option involves a number of risks which

currently do not outweigh the useful properties which could be applied.



11
The conclusions of the study can be useful in legislative activity, legal

education, everyday practical activities of legal professionals, as well as judges when
making decisions in criminal proceedings.

Key words: judicial decision, reasonableness, motivation, criminal
proceedings, verdict, ruling, decision, evaluation of evidence, fair trial, European

Court of Human Rights, artificial intelligence.
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KK Vkpainu - KpuMinanbHUN KOIEKC YKpaiHH
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JlaTBiticekoi PecryOmiku

KIIK Ectonceskoi PecnyOmiku - KpumiHanbHHII TpolieCyaIbHUN KOJIEKC
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Pecny6iniku bonrapis

KIIK Vkpainu - KpuMiHanbHU MpolecyaabHUN KOJEKC YKpaiHu

KIIK ®PH - KpuminansHo-niporiecyainbauii kojeke deneparuBHoi PecryOmmiku
Himeuunna

Mixuapogauit cyn OOH - Mixuapoaauii cyn Opranizaiii O0'eqnanux Harriit

Cyn €C - Cyn €Bponericbkoro Corozy
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BCTYII

AKTyaJIbHiCTh TeMU gocaigkenHs. Konctutyiis YkpaiHu mporosourye npana
1 cBOOOAM JIIONMHM 1 TPOMAJISHMHA BUIIOK I[IHHICTIO JEp>KaBU, BCTAHOBIIOIOUU
OCHOBHI1 TPHUHIUIIA YCTPOI 1 (PYHKIIIOHYBaHHS CHUCTEMU OpTraHiB MPaBOCYIIS,
MOKJIMKaHUX 3a0€3MeuyBaTH 3aXUCT 1 BIIHOBJICHHS MOPYIICHUX IpaB. BiamoBiaHo 10
cT. 55 KoHcrutymii YKpaiHM KOXHOMY T'apaHTY€TbCsl CyJOBHU 3aXHCT HWOro Mpas 1
cBoOoa. KoHctutymiiiHi rapaHTii MalOTh BUILY IOPUAUYHY CHITY, BTUTIOIOTHCS 3a
JOTIOMOTOI0  peaii3alii MpoIecyalbHUX MEXaHi3MIB CYIOBOTO 3aXMCTy IHpaB 1
3aKOHHHMX IHTEpecCiB, BCTAHOBJIEHUX Taly3€BUM 3aKOHOAABCTBOM. Bupimyioun B
KOXKHOMY OKPEMOMY BHIIaJIKy KOHKPETHE IpaBOBE NUTAHHS CYyJOBE PIIICHHS Y
KPUMIHAJIbHOMY IIPOLIEC] CIIPUSiE€ OXOPOHI TPOMAJICHKOTO Ta JEPHKABHOTO JIay, pas 1
3aKOHHUX 1HTEPECIB TPOMAJISH, MOTIEPEIKEHHIO Ta BUKOPIHEHHIO 3JIOYHHHOCTI.

HaiiBauBIIIOI0 YaCTHHOIO MISUIBHOCTI CyAy B KPUMIHAJIBLHOMY TMPOILEC] €
apryMeHTyBaHHS BUOOPY HOpPM IpaBa, 110 MJIATal0Th 3aCTOCYBAHHIO B KOHKPETHIM
KpUMIHAJIBHIA CIIpaBi, a TaKOXX TUX JOKa3iB 1 IOBOAIB CTOPIH, SIKI CTaIOTh OCHOBOIO
JUTSL IPUMHSATTS. CYOBOTO PillIeHHs. BIacTUBICTh CyI0BOIO pilIEHHs, 110 BigoOpaxae
TaKUil BUJA JISTIBHOCTI, B IOPUIAWYHIN HayIll TPaAWIIfiHO pO3MIATAIOTh SIK
BMOTHBOBaHICTh. HanekHa BMOTHMBOBAHICTh PIIIEHHS JI03BOJISE MPOJEMOHCTPYBATH
T€, 110 apryMEHTHU CTOPIH “Oynu MovyTi”, 3a0e3medye MOKIUBICTD JIJISl CYyCHUIbCTBA
MPOCTEKUTU 3MIACHEHHS TMpaBoCyis. BMOTHBOBaHICTh BaXkJMBa Ie ¥ TOMY, IIIO
YYaCHHMKHU TPOLECY 1 CYCHIJIBCTBO B LLJIOMY MOXYTbh 3PO3YMITH 1 OL[IHUTH MPUYUHU
BUHECEHHS KOHKPETHOTO pillleHHA. BMOTHBOBaHICTH CyHOBOTO pIIIEHHA, SIK
MOSICHEHHSI MEXaHI3My MNPUUHSATTA PIlIEHb, € TaKOXK peali3alielo MTPUHIUITY
[IACHOCTI, JOCTYIHOCTI TMPaBOCYA[s, CIPHUSE MPUHHATTIO CHPABEIJIMBUX CYIOBHX
pilIeHb, a TAKOXK € CKJIAJOBOIO MTpaBa Ha 3axUCT. CaMe BMOTHUBOBAHICTb CYIKEHb CYIY
Ipo OIIIHKY JOKa3iB, KBamidikaliio issHHS, NPU3HAYEHHS BHUIY Ta PO3MIPY
MOKapaHHS, MOTHUBU CIPOCTYBaHHS JOBOMIB CTOPIH € HEOOXiTHOI YMOBOIO st
JIOCTYITHOCTI Ta SIKOCT1 MPaBOCY//s, CIPUSE 3pOCTAHHIO JIOBIPH J0 CYAOBOi CUCTEMHU 1
CTBOPIOE MOXJIMBOCTI OCKap>KEHHsSI CYIOBUX pIIIEHb 13 3a3HAYEHHSIM HE3rOAM 3

MOTHBAITIEI0 Cyly. BMOTHBOBaHICTH CyHOBHX pIIlIEHb MIABUINYE iX CTINKICTB,
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OCKUTBKH, KOJHM HaBEJEHI MiACTaBHM 1 MOTHBH, SKI MPUBEIU Cyn abo Cyamaio 10

KOHKPETHHX BUCHOBKIB, BUIIIM 1HCTAHIII{ TOCUThH CKIJIAJHO iX CIPOCTYBaTH. Y 3B’SI3KY
3 HaBEJCHUM BUIUIE MMOCTA€ HEOOXITHICTh Y MPOBEAECHHI KOMILJIEKCHOTO JIOCIIIKEHHS
BMOTHBOBAHOCTI CYJJOBOTO DIIICHHS Y KPUMIHAJIBHOMY TIPOIIECi sIK eJIeMEHTa IpaBa
Ha CHpaBEIJIMBUN CYIOBHM PO3IVISA] Ta KOHCTUTYIIIHHOI rapaHTii 3aXHUCTy TMpaB Ta
3aKOHHUX 1HTEPECIB JIFOIMHU Ta TPOMaJIsTHUHA.

Komo HaykoBIIIB, SIKi JOCHIKYBAJIA 1 JOCHIKYIOTH TEMH, TOB'S3aHi 13
BUMOTraMH JI0 CYAOBHUX DIllIeHb y KPHUMIHAJIBHOMY IIPOIIECi, BMOTHUBOBAHICTIO SIK
€IeMEHTOM TIpaBa Ha CIPaBEIJIUBUI CYJOBUH pPO3IISIA € JIOBOJII  IIIAPOKE.
BpaxoByrouu Te, 110 B Cy4yacCHOMY CBITI HE ICHY€ €IMHOTO MIJXOAY JI0 PO3YMIHHS
IpaBOBOi Kareropii BMOTHMBOBAHOCTI pIMIEHHS CYJOBOIO OpraHy, JIOCTIIHUKA
KOHKPETH3YIOTh O3HAKH, MOJIEINI, CIIBBIIHOCSATh TEOPETUYHI MOCTYJIATH 3 peajisiMu
ChOTOJICHHS, a TaKOX PO3KPUBAIOTH MUTAHHS BMOTHMBOBAHOCTI B TOMY 4YH IHILIOMY
npoBajpkeHHl. Cepen yKpaiHChKMX HAyKOBINB, sIKI Bifomi 3m100yTkamu y cdepi
JTOCHIDKCHHST TOHATTS, Kiacuikaiii mporecyaabHUX PIlIEHh Ta BHUMOT J0 HUX,
MOXKHa BUOKPEMUTH Takux, sik I. M. Auapieuxo, I. B. bacucta, 4. O. bepnasiok, JI.
I1. bpuu, H. B. Ilmuuceka, FO. M. I'pomeBuii, K. B. I'ycapos, T. 1. Hynam, I1. II.
3aBopotbko, M. 1. Ko3tob6pa, B. B. Komapos, O. 1. Kapmuttok, 1. [. Jlycnenuk, B. T
[Toxap, X. P. TaitnieBa, O. M. Tonouko, A. B. XBopoctsukina, T. A. [lysina, /1. JI.
Uepke3 Ta iHII. BakauBi 1HCTUTYTH KPUMIHAJIBHOTO MPOIECY Ta KPUMIHAIHHOTO
mpaBa, sIKi JOTUYHI JO TEBHUX aCMEKTIB BMOTHMBOBAHOCTI CYOBOTO PillICHHS OyiIu
IPEIMETOM HAyKOBHX TIONIyKIB TaKWX MPEACTaBHUKIB TpaBoBoi Hayku - M. L.
baxanosa, O.P. Bamanpkoi, M. M. I'poasuncekoro, FO. M. Ipomesoro, JI. M.
I'yprieBoi, O. B. Kamninoi, B. B. Kosiit, M. 1. Konoca, B. O. Ilonentomika, 1. JI.
ITepnora, A. JI. Piemina, M. C. Crporosuua, H. I1. Cu3oi, JI. 5. Crpenbbinpkoi, 1O.
B. Hurantok, M. €. lllymMmusio Ta iHIIUX BYCHUX.

OpnHak, KOMIUIEKCHUX JOCHIIKEHb MUTaHb, MOB'SI3aHUX 3 BMOTHBOBAHICTIO
CY/IOBOTO DIIICHHS Yy KPUMIHAIBHOMY IMporieci, He mpoBoauiiocs. lle oOymonitoe
HEOOX1JTHICTh MPEIMETHOIO 1 BCEOIYHOTO OCMHUCIEHHSI C(HOPMOBAaHUX B TeOpli Ta

NPAaKTUI[l TOIISAAIB HAa MPOOJEMHU BUHECEHHS MOTHMBOBAHOTO DIMICHHS Yy
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KPUMIHAJIbBHOMY [POBA/KEHHI, OTPHUMAaHHS HOBOIO 3HAHHA B pe3ylbTari ix
cucreMaru3ariii.

YuHHE KpuMiHAJIbHE MPOIECyaTbHE 3aKOHOMABCTBO B YACTHHI, 1[0 CTOCYETHCSA
dbopMHU, CTPYKTypH Ta 3MICTy CYJOBOTO PINICHHS Y KPUMIHAJILHOMY IPOIIECI HATAE
MEBHI KJIIOYl JI0 PO3YMIHHS BMOTHBOBAaHOCTI y BHIVISAI HOPMATHMBHUX BHUMOT IO
CYJIOBOTO PIIICHHS, MPOTE HE XapaKTepU3ye 1 HE TIYMAUHUTh iX, HE OKPECIIOE YiTKi
BUYEPIHI MEX1 Ta KpUTEpli, PiBHI, 10 3arajioM Ie OUIbII aKTyali3ye HeOOX1THICTh
aHaJ13y BMOTHMBOBAHOCTI SIK €JIEMEHTY MpaBa Ha CIpPaBeIJIMBUN CyJOBUU pO3MIIsl. 3
OTNIAly Ha 3a3HAaYeHE MOTHBYBajJbHA YAaCTHHA CYJAOBHUX DIllleHb Y KPUMIHATHLHOMY
IIPOBAXKEHH]1 PI3HUTHCS 32 00CATOM Ta 3MICTOM Y PI3HHMX CIIpaBax, a TaKOXK CYIIi
HEOJTHAKOBO MIAXOJATh A0 I€]l CyTHICHO Ba)KJIMBOI YaCTUHU CYIOBOTO PIIIECHHS.
Buknanene Bwuile AEMOHCTpPY€E, IO BUBYEHHS MPOOJIEM MOTHUBYBAaHHS CYJOBOTO
pIillICHHS aKTyaJlbHa, Ma€ HE TUIbKH TEOPETHYHE, a W MpPAaKTHYHE 3HAYCHHS, IO 1
BU3HAUYWIJIO BHOIp TEMH IHOTO JUCEPTALIMHOTO OCIIJKEHHS, SIKE € JOLUUIBHUM 1
NEPCTIEKTUBHUM.

Merta i 3aBnanns gocjiakeHHs. Metoro qucepralii € po3KpUTTS CYTHOCTI Ta
3HAYEHHS BMOTUBOBAHOCTI CYJOBOTO PIIICHHS SIK €JIeMEHTa MpaBa Ha CIPaBEIINBHIA
CYIOBHUH PO3IVIST, OKPECISHHs 3MICTy Ta crhenudiku kareropii BMOTHBOBAHOCTI 3
MOPIBHSUTHHO-TIPABOBOT TOUKH 30Dy, BUPIIICHHS TCOPETUIHUX 1 MPAKTHYHUX MUTAHb
100 BHU3HAYEHHS ONTHMAJILHOI HOPMATHBHOI MOJENl 3aKpIiIUICHHS BHUMOT 0
BMOTHBOBAHOCTI CY/IOBUX PIILIEHb.

JIist MOCSATHEHHS 3a3HAYEHOI METH MM 4ac JOCIIHKCHHS Oyiau TOCTaBJICHI
HACTYTIHI 3aBAaHHS:

1)  pO3KpUTH MOHATTS Ta 3HAYEHHS BMOTHBOBAHOCTI CYJOBOIO PILIIEHHS,
y3araJbHUTH ICHYIOYl HAyKOBI KOHIIEMINI 3 CYMDKHHX Taly3ed 3HaHb 070
BMOTHBOBAHOCTI1 CYJIOBOTO PILIECHHS Y MapagurMi HAYKOBUX JOCIIIKECHb;

2)  mpoaHaNI3yBaTH CTAHOBJIECHHS 1 PO3BUTOK BUMOIM BMOTHBOBAHOCTI
CY/IOBOTO PIIlICHHS,

3)  3OIHCHUTH TEOPETUKO-TIPABOBY XapaKTEPUCTUKY CTPYKTYPH CYAOBOTO

pIllICHHS! B KPUMIHAJIBHOMY TPOTIECI;
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4) BCTAaHOBHUTH MICII€ BMOTHUBOBAHOCTI CY/JIOBOTO PIIIIEHHS CEpe]] CIEMECHTIB

IPUHIIUITY [TpaBa Ha CIIPABEIJIMBUM CYTOBUHN PO3TIIAL;

5)  oxapakTtepu3yBaTH HOPMAaTHBHI BUMOTH JO MOTHBYBaJIbHOI YaCTUHHU
CY/IOBOTO PIIlIEHHS Y KpaiHaXx pOMaHO-TepMaHChKOi TPaBOBOi CiM'T;

6)  3'sicyBaTH 0COOJMBOCTI MOTHUBYBAaHHS PIillIeHh MIXKHAPOAHUMHU CYJTOBUMU
IHCTAHIIISIMU;

7)  PpO3KpHUTH 3MICT BMOTHBOBAHOCTI pIIIEHh OPraHiB KOHCTUTYIIHHOTO
KOHTPOJIIO;

8)  BHU3HAYUTHU PIBHI BMOTHMBOBAHOCTI CYJOBHX pIIIEHb Y KPHUMIHaJIbHOMY
poriect;

9)  nmnpoaHamidyBatu mpoOJIEMy  BHU3HAUEHHS  00CATYy Ta  KpUTEPIiB
MOTHBYBaJIbHOT YACTHHH CYJIOBUX PIIIECHb Y KPUMIHATHBHOMY TIPOBAIKCHHI;

10) oOrpyHTyBaTH CHiBBIJHOIIEHHS BMOTHBOBAHOCTI CYJOBOTO PIIIEHHS Ta
OI[IHKH CY/JICIO JOCHI>KEHUX JI0Ka31B.

O0’ekTOM J0CHITKEHHSI € BPEryJlIbOBaHI KPUMIHAIBHUM MPOIECYyaTbHUM
3aKOHOJIaBCTBOM CYCITUIbHI BIAHOCHHHU, SIKI BHHUKAIOTh 3 ONISIAY HA BUHECEHHS
CY/IJICI0 BMOTHBOBAHOTO CY/IOBOTO PIllIEHHS Y KPUMIHATLHOMY MTPOBAKEHHI.

IIpeameToM aoc/igkeHHsI € BMOTHUBOBAHICTh CYIOBOTO PIIICHHS SIK €IEMEHT
IIpaBa Ha CIPABEIJIMBUI CYIOBUHN PO3IIISA.

MeTtonoJioris aocaigkennsa. KoMrmiekcHul xapakrep aucepraiii 00yMOBIIOE
BUKOPHCTAHHS TPYNHU CICHiaIbHUX 1 3araJlbHOHAYKOBUX METOMIB. [ BU3HAYCHHS
NOHATIHHOTO  amapary, [0  3aCTOCOBY€TbCA B  JOCHIIKEHHI  BXKHUTO
JIO2IKO-CeManmu4nuil memod. 3a JOMOMOTOI Memody aHali3y BU3HAYEHO ICHYIOUI
HAyKOB1 KOHLEMIIi OO0 MOHSTTS BMOTUBOBAHOCTI CY[JOBOIO PIIIEHHS Yy Mapajurmi
HAYKOBHX JOCIHIKeHb. Cucmemuuti Memoo 3aCTOCOBAaHUN IS 3’SICyBaHHS MICIA 1
3HAYEHHS BMOTUBOBAHOCTI CY/JIOBOTO PIIIEHHS CEpell eJIEMEHTIB MPUHIMITY [paBa Ha
crpaBequBuil  cyny. Cmpykmypho-@yHKYioHATbHUL MemoO JIONOMIT MI3HATH
CTPYKTYpPY CYIIOBOTO PIIIEHHS B KpUMIHAJIbHOMY Tpoueci. Cmamucmuyunuil Memoo
3aCTOCOBAaHO /I y3arajJlbHEHHS CyJOBOI CTAaTUCTUKH HAIIOHAJIBHOI CYJ0BO1

NpakTuku. [lopisHAIbHO-Npasosull Memod BUKOPUCTAHO TPH JOCIIHKCHHI BUMOTH
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BMOTHBOBAHOCTI CYIOBUX PIIIEHb y KpaiHaX pOMaHO I€pPMaHCHKOI MpPaBOBOi CiM'i, a

TaKOXX TIPH JIOCIIPKEHHI BMOTHBOBAHOCTI PIIIEHb OPraHiB MIKHAPOIHUX CYTOBUX
1HCTaHI[I} Ta OpraHiB KOHCTUTYIIHHOTO KOHTPOJIIO. 3aCTOCYBAHHS KIACUDIKAYIlHO20
Memody N03BONUIO0 chOpMyBaTH TPYNH CYIOBUX PIIIECHb Y KPUMIHATILHOMY MPOIIEC]
3a piBHEM iX BMOTHBOBAHOCTI.

HopmaruBHor 0a3010 nociixeHHs: € KOHBEHIIIs PO 3aXUCT MpaB JKOAUHU 1
ocHoBomoNokHUX cBoOOn (mami - €KILI), Koncrurymis Ykpainu, KpuminanbHuii
npouecyanbHuil konekc Ykpainu (mami - KIIK VYkpainu), KpuminaneHuil komexc
Vkpainu (gam - KK Ykpainn), 3akoHu, iHIII HOPMAaTUBHO-TIPaBOBI akTu BepxoBHOT
Panu Ykpainu, Pimenns Koncturyuiitnoro Cyny Ykpainu.

TeopeTnyHOI0 OCHOBOIO [uCEpTallii € HaykoBa JiTepaTrypa y ULApUHI
IOPUCTIPY/ICHIII{, TICUXOJIOTIi Ta JIOTIKK, @ CaMe CTaTTi, Te3W Ta MOHOorpadIyHi mpaiii,
NPUCBSYCH] aHai3y BIAMOBIIHOI MPOOIEMATHUKH.

Emnipuyny 0a3y aociigxkeHHs] CTAHOBUTH IIPakTUKa €BpPONEICHKOro Cyay 3
npaB moaunu (mam - €CII), cynoBa npaktuka BepxoBnoro Cyny (mami - BC),
pILIEHHS HALIIOHAJIHUX CY/IiB, pO3MIlleHI B CAMHOMY JIEP)KaBHOMY PEECTpPl CyJOBUX
pillieHb, CTATUCTHUYHI JaHI CyIOBOI TLIKHM BiIagud YKpaiHW, a caMe 3BITH MICIIEBUX
CyIiB MPO pO3MIsIA MaTepiaiaiB KpuMiHaiabHOTO mpoBakeHHs (Dopma Ne 1-kx) mpo
npo po3msan cygoBux crnpaB (Dopma Ne 1-m3c), 3BiTH CyAiB anensiiiHOl 1HCTAHII]
Opo pO3MVISIA ameNsAUiiHUX CKapr y MOPSIKY KpUMiHaIbHOTrO npoBamkeHHs (Dopma
Ne 2-k) 32 2019-2023 pokwu.

HaykoBa HoBH3HA pe3yjbTaTiB aucepTauniiiHoro aociaixkenHs. Haykosa
HOBU3HA JIOCIHIJIKEHHS TIOJISITa€ B TOMY, 11O 1€ Iepiia poOoTa, B sIKiid MPOBOIUTHCA
OpeIMeTHE 1 KOMIUIEKCHE AOCIHIKEHHS NpoOsieM, MOB'A3aHUX 3 BMOTHBOBAHICTIO
CY/IOBOTO DIIlIEHHS y KPUMIHAJIBHOMY TMPOIECI Ha MiACTaBl MOPIBHUIBHOTO aHAII3y
3MICTY 1 IPAKTUKU 3acTOCyBaHHsA KpHuMiHaNIbHOTO MPO1IECYaabHOTO KOACKCY.

EnemMeHnTH HayKoBOT HOBH3HHU AMCEPTAIIMHOTO AOCTIIKEHHS MOJATAIOTh Y
HACTYITHOMY:

- enepuie:
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MPOAHAJII30BAHO BMOTHBOBAHICTh HE JIUIIE SIK BUMOTY MPOIECYyaTbHOI
dbopMu pillleHHs, ajie ¥ SIK CyTHICHY XapaKTePUCTUKY HOro 3MICTY, IO
MOB'SI3y€ TPAaBOBI BUCHOBKU CYAy 3 BCTAHOBJICHHUMH B CYIOBOMY DPO3TIISII
IOpUIUYHUME (pakTaMu 1 MOCTIAOBHO BimoOpaxae mpoiiec (popMyBaHHS
nepekoHaHHd cyaal  (CyaaiB) 10O TPaBOBOI CYTlI KPUMIHAJIBHOTO
MIPOBAKEHHS;

POBEJICHO KJIACH(IKaIlI0 CYIOBUX PIIIEHh Y KPUMIHAIBHOMY IpoIleci 3a
piIBHEM iX BMOTUBOBAHOCTI;

3MIACHEHO KOMIUIGKCHMM aHaji3 BHMOTH BMOTHBOBAaHOCTI CYyJIOBOTO
pIIIEHHS 13 3aCTOCYBaHHSAM 1HCTPYMEHTAPIIO 1HIINX Tady3el 3HaHb;
MIPOBEJICHO TOPIBHSJIBHO-IIPABOBE JIOCIIKEHHS BUMOTM BMOTHBOBAHOCTI
CYIOBHUX pIIlIEeHh Y HalllOHAJIBHUX TMPABOBUX CHCTEMaX, MIKHAPOIHHUX

CY/IOBHX 1HCTaHIISX Ta OpraHaXx KOHCTUTYLIMHOIO KOHTPOJIIO;

VOOCKOHANEHO:

MOJIO’KEHHS I0JI0 TEOPETUKO-TIPABOBOI XapaKTEPUCTUKU CYIOBUX PIIIEHB Y
KpUMIHAJIBHOMY TPOIIECI;

TEOPETUYHI HAIMpAIIOBaHHSI MO0 BHUMOT JO MOTHUBYBAJIbHOI YAaCTHHH
CY/IOBOTO pillICHHS;

MIJIXOAIB JTOCTIKEHHS BMOTHBOBAHOCTI CY/IOBOTO DIIICHHS K €JIEMEHTa
IpaBa Ha CHpPaBEIJIMBUN CYIOBUN po3miisa yepe3 npusmy crarti 6 €KILI ta
npaktuku €CIUI;

MOJIOKEHHSI LIOA0 B3a€MO3AJIEKHOCTI OIIHKU JIOKa3iB Cy[IOM Ta HaJEKHOI
BMOTHBOBAHOCTI CYJIOBOTO pIIMICHHS Yy KpPUMIHAJIBHOMY TIpOIecCl SIK
KOHCTUTYLIMHOI TapaHTii 3aXUCTy MpaB Ta 3aKOHHUX 1HTEPECIB JIIOIUHU Ta
TpOMaISTHUHA;

aQHAJIITUYHI Ta HAyKOB1 KOHIIEMIIi IOJ0 NEPCHEKTHB Ta MOXJIHWBOCTEH

3aCTOCYBaHHS LITYYHOIO 1HTEJIEKTY Yy MPOLIEC] OLIIHKU CY/I0M J0Ka31B;

HAOYIU NOOANLULO2O PO3BUMNKY:!

1CTOPUKO-TIPABOB1 HAPUCH (PYHKI[IOHYBAHHSI CY[IOBOI CUCTEMH Y€pE3 MPUZMY

CTAHOBJICHHSI 1 3aKPIMIJICHHS BUMOTH BMOTHUBOBAHOCTI CyJJOBUX PIIICHB;
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- HAyKOBI Ta MPaKTUYHI MIAXOAH J0 OLIHKU CYJOM OOCTaBUH, IKi OOTSDKYIOTh

MOKapaHHs Ta B1IOOpa)KEHHS IbOTO MPOIECY Y MOTHUBYBAJIbHIN 4YacCTHHI
CYZIOBOTO PIILICHHS;

- TEOPETHYHI HAMNpallOBaHHS IIOJ0 PO3YMIHHS 1 TIYMauyeHHS HOPM
MDKHApOAHOTO TpaBa Ta mpaBa €Bponeiickkoro Coro3y KOMIIETEHTHUMHU
OpraHamu y iXHIX pIILIEHHSX.

TeopernyHe 3Ha4YeHHs1 JOCIII)KEHHS MOJSArae B TOMY, U0 B HbOMY BIIEpIIE
CUCTEMATU3yBAJINCS, JOTMIOBHUIUCS 1 HaOyJIM OJANBIIOIO PO3BUTKY OCHOBHI HAyKOBI
MOJIOKEHHS, IO CTOCYIOTHCSI BMOTHBOBAHOCTI CYIOBUX pIIICHb Yy KPUMIHAIBHOMY
Iporieci, Mo 00yMOBIIIOE MOXKIJIMBICTh BUKOPUCTAHHS PE3YJbTaTiB JOCIIKEHHS IS
NOJAJIbIIOr0 MONTUONICHHS B MI3HAHHI MPEAMETa AOCIIIKEHHS.

IpakTu4yHe 3HaYEHHSI B1I0OPAKAETHCSA B OTPUMAHHI BUCHOBKIB 1 BUPOOJICHHS
pEeKOMEHJIalllid, $[KI MOXYThb OyTH BHUKOPUCTAaHI B HOPMOTBOpPYIA MAiSUIBHOCTI,
IpPaBHUYIN OCBITI, & TAKOXK B MOBCSKJEHHIA MPAKTHUYHIA TISJIBHOCTI CYIIB II1J 4ac
BUHECEHHS DIIIEHb Y KPUMIHAJIBHOMY MPOBAKEHHI. TE€OpeTHdHi, eMIpuyHl Ta
OPAKTUYHI  pe3yabTaTd JUCEpPTallii BOPOBAPKEHI B MNPAKTUYHY JISTIBHICTh
Octpo3bkoro pairioHHOro cymy PiBHeHChKOT 0o6nacTi (akT BmpoBamxeHHsS No 1.4, -
02/1/2024 Binx 24.06.2024), Pagu anBokatiB PiBHeHCHKOT 001acTi (aKT BIIPOBAKEHHS
Bin 24.06.2024), a Takok  BOPOBAKEHI B OCBITHIM Ta HAyKOBHH MpOIECH
HapuyanpHo-HaykoBOrO 1HCTUTYTY TipaBa imeHi I. ManunoBcbkoro HarionansHOTO
yHiBepcuTeTy “OcTpo3bka akaaemis’” (akT BOpoBakeHHs BiJ 24 yepBHs 2024 poky).

OcoOucTuii BHecok 3100yBaya. [lucepraiiiiie AOCTIIKEHHS € CAMOCTIHHOIO
HAyKOBOIO TIpariero, B sIKii BUCBITIICHO aBTOPCHKI IMPOIO3UIII 110JI0 BMOTUBOBAHOCTI
CYIOBOTO PpIIIEHHS y KpPUMIHAJIBHOMY Tipoleci. Y MmyOJiKamisiX, HamuCaHux Yy
criBaBTOpCTBI 3700yBaveBi HanmexuTh: “The Right to a Fair Trial in Juvenile Justice:
Upbringing Aspect” - HOCIHIJDKEHHSI €JIEMEHTIB MpaBa Ha CIpaBeUIMBUNA CYTOBHUI
pO3INISIT Yy FOBEHAJBbHIM FOCTHUII 4Yepe3 aHall3 YKPAlHCBKUX Ta MIXHAPOAHUX
HOPMaTUBHO-TIPABOBHUX akTiB Ta cTarucTHuHux nanux (50%), “Formation of legal
awareness of young people regarding fair trial” - emmipuuHe gOCTIKEHHS

MPAKTUYHOTO PO3YMIHHS TPHUHIIMIIB IpaBa Ha CHPABEUIMBUN CYTOBHA PO3TIIS
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mosonar0 B Ykpaini (50%), “BmoTHBOBaHICTH CyHOBHX pIIIEHb Yy Mapagurmi

MICUXOJIOTO-JIOTIYHOTO Ta JOKTPUHAIBHOTO aHami3dy’ - aHajli3 ICHYIOUMX HayKOBHX
KOHIIEIII1H, MOB'I3aHUX 13 KaTeropi€r0 BMOTUBOBAHOCTI cynoBoro pimieHHs (50%).

Anpobaunia pe3yiabrariB. OCHOBHI TIOJOXKEHHS 1 PE3YyJbTAaTH JOCIITKCHHS
Oynu mpejicTaBieHl Ha Takux KoH@epenuisx: | BeceykpaiHchbka HayKOBO-IIpaKTUYHA
KOH(epeHiis “AkTyallbHI MpoOJeMU 3amoOiraHHs Ta MNOpPOTHAll Kopymuii® (M.
XMenpHubkul, 28 xoBTHS 2021 poky), X MixHaponHa HayKOBO-TIpaKTUYHA
koHepeHiis “ManunoBcbki uyutaHHa® (M. Octpor, 5 xoBtHsa 2021 p.), X
MixHapoaHa HayKOBO-TIpakTHYHA KoHGepeHuis “ManuHOBChKI YuTaHHSI (M.
Octpor, 24 mucronaga 2023 p.), MikHaponHa HayKOBO-NIPAKTHYHA KOH(EPEeHIIis
“AKTyasibHI MMUTAHHS PO3BUTKY IOPUAMYHOI Hayku Ta npaktuku’, XII International
scientific and practical conference “Scientific Theories and Practices as an Engine of
Modern Development” (February 28 - March 1, 2024, Bratislava, Slovakia).

IHyonikanii. OCHOBHI NOJIOKEHHS 1 pe3y/bTaTh AOCIIKEHHS BUCBITIEHO B 10
nyOmiKamisax, cepel SKUX - 2 CTarTi y 3aKOpJAOHHUX BHUJIAHHAX, BKIIIOUEHUX Y
HayKOMETpU4yHy 0azy Scopus, 3 cTaTTl y HayKOBHX (paxoBUX BUAAHHSAX YKpaiHu, 5
nyOmikaIii y 30ipHIKax MarepianaiB KOHPEPEHITii.

Crpykrypa Ta o0csaAr aucepramii. Jlucepraiisi CKIQTa€eThCs CKIAAAETHCS 13
aHoOTallll, TEepesliKy YMOBHUX CKOPOYEHb, BCTYIYy, 3 pO3AUIIB, sKI MIcTATh 10
IiIPO3A1TIB, BUCHOBKIB, CIIMCKY BUKOPHCTAaHUX JDKEpENT Ta JOJATKIB. 3arajbHUM
oOcar aucepralii CTaHOBUTh 225 CTOPIHOK, 3 SIKUX OCHOBHOT'O TEKCTY JIHCEpTalli -
169 cTOpiHOK, CIHUCOK BHUKOpUCTaHUX kepen (241 HalimenyBaHHs) - Ha 27

CTOpIHKax Ta 2 OAaTKH Ha 6 CTOpPIHKAX.
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PO3JLI 1

INOHATTA TA 3MICT BMOTUBOBAHOCTI CYJOBOI'O PIIIIEHHA

1.1. IToHATTS Ta 3HAYEHHS BMOTHBOBAHOCTI CY10BOI0 PillleHHS

TepMid “MOTHB” 3amoO3WYEHUN 3 JTATUHCHKOI MOBHU (Mmotivus - PyXJIUBUI) 3a
nomomoroto (paniry3pkoi (motif) nHampukinm XVIII ct. IcHye Kinbka 3Ha4eHb CI0Ba
“MOTHB”. MOTHMBOM Ha3MBaIOTh ‘‘CIIOHYKaJIbHY MPUYHUHY SKOICh Aii~, “Menofin”, a
TAaKOX “‘CKJIQJIOBY YacTUHY CIOKETy abo TeMy y TBopax wmmucreursa’. [loximgHi:
MOTHBYBaTH, MOTHBYBAaHHS, MOTHUBOBaHUM, BMOTHBOBAHICTh TOMIO. TiIymMayHUI
CIIOBHUK YKpaiHCbkoi MOBHM B 11-TH TOMax Hajae Take BHU3HAUEHHS CIIOBY
“BMOTHBOBYBATH . HAaBOJIUTH apTryMEHTH, JOKa3u, SIKi MOSCHIOIOTH, BUIIPABIOBYIOTh
NeBH1 J1i, BYUMHKUA TOILIO ab0 JOBOJATH iX HEOOXI1MHICTh; oOrpyHTOBYyBatu [115]. B
YKpPAlHCBKII MOB1 IOIIMPEHMM € 3aCTOCYBaHHS TEPMIHIB “MOTHBYBAaHHS ,
“BMOTHBYBaHHsI Ta ‘“‘yMOTHUBYBaHHS, siKi (JaKTU4YHO € TOTOoxHUMU [12, c. 1506]. ¥V
MOBO3HABCTBI Ta JITEPATypO3HABCTBI ‘‘MOTHBYBaHHS TaKOX PO3IVISIAETHCS SIK
crociO OOTpyHTYBaHHS BBEJICHHS 10 OTIOBIAaHHS THUX Y 1HIINX MOTHUBIB, HAITPUKJIA,
HOBUX 00pa3iB, 1ii, padynu Tomo [23, c. 292].

VY npaBoBif AOKTPUHI MOHATTA “MOTHB”, ‘“MOTHMBOBaHICTH , “MOTHMBYBaHHS
CHIBBIAHOCATH 13 adeKTUBHUMHU TICHUXOJOTIYHMMH TMpOIIECaMU 1 BHU3HAYAIOTh SK
KaTEeropiro MoB'sA3aHy 13 BHYTPIIIHIMU MPUYMHAMH MMOBEIIHKOBOTO aKTy. AHaNI3yr0uu
Ta CHUCTEMATH3YIOYM BW3HAYCHHS MOTHBY Ta IOXIIHUX BiJ HBOTO CIiB, SIKIi € B
JiTeparypl, MO>KHA BUIIJIUTH JIB1 OCHOBHI TEHCHIIIT, a came: Tepla - sika IPHUITUCYE
MOTHUBY €/IMHE 3HaYeHHS a(h)eKTUBHOTO MCUXOJIOTIYHOTO MPOIECy-TeHeparopa AisTHHS,
a Jipyra CTBEpIKY€E, IO MOTHB BKJIIOYA€E B ceOe, KPiM €MOIIHHOTO KOMIIOHEHTY, 1HIIT
BOJIbOB1 Ta 1HTEJIEKTyalIbH1 MICUXIYHI MPOIIECH, 32 JJOIIOMOTOI0 SKHX, 0co0a mpuiiMae
pimeHHs Ta peanisye iforo [162, c. 13].

Bapro 3a3HauuTH, 10 Y HOpUCHPYACHINT CIOBO MOTHMB Ta MOXIAHI BiJl HHOTO
CIOBA TAaKOXK BXKHBAIOTHCS Y PI3HUX KOHTEKCTaxX. Tak, HampUKIad, MOTHB Yy

KPUMIHAJILHOMY TIpaBi, JETEPMIHYETHCS SK TPUUYMHA, KA CIOHyKajla 0coly 10
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HE3aKOHHUX Jiid. MOTHBU y KpUMIHAJILHOMY TpaBi BiMOBIal0Th HAa MUTAHHS, 110
CTOITh 3a JEBIAHTHOIO TMOBEMIHKOIO, 1 TO3BOJISIIOTH MPABWJIBHO BU3HAYUTH CKIIAJl
3JI0YMHY, BIAMOBIAHO PO3MISIHYTH CHpaBy 1 Yy BHIMAJKYy JOBEACHOCTI BHUHU -
PU3HAYUTH TTOKapaHHs BUHYBATii 0Cco0i.

Pazom 13 TuMm, y mpaBo3acTOCOBYIM MisUIBHOCTI 10 HOPUAUYHUX JOKYMEHTIB
HapsAy 13 BUMOraMH apryMEHTOBAHOCTI Ta OOIPYHTOBAHOCTI CTaBUTBHCSA WLIE Taka
BHUMOTa, SIK BMOTHBOBaHICTh. CaMe y IbOMY KOHTEKCT1 Oy/e TOCIiIKYBaTUCS IOHSTTS
“BMOTHMBOBAHICTh”, SIK O3HaKa OCOOJMBOTO IOPUIMYHOIO JIOKYMEHTa - CYIOBOTO
PIIICHHS.

Jist Toro 1mo0 KOMILIEKCHO IPOaHalli3yBaTH O3HAKH TaKOTO TMOHATTS, SK
BMOTHMBOBAHICTh BapTO JOCIIIUTH HOTO B pakypcl pi3HUX MIiAXOMIB, 30Kpema
IICUXOJIOTIYHOTO,  JIOTIYHOTO, JOKTPUHAJIBHOrO. IIcHXONMOTivuHl  JIOCIIIKESHHS
NONIUOMIOIOTh  PO3YMIHHS TMPOLECYy MOTHUBYBAHHS pIIIEHHS SK 1MIUIEMEHTAIlll
B3a€MO3B'SI3Ky MK OCHOBHHMH IPAaBOBHUMH IUIAMH Ta OLIbIN (yHIAMEHTAIbHUMU
IICUXOJIOTIYHUMH omeparlisMu. JIOTTYHMM MiAXiJ 10 BMOTHBOBAHOCTI CYIOBOTO
pILIEHHS! IEMOHCTPY€E Ba)IIMBICTh PAlllOHAIBHOCTI Ta MOCIIIOBHOCTI apryMeHTallli,
3aCTOCYBaHHS 3aKOHIB ()OpPMaJIbHOI JIOTIKH TPU MOOYI0BI CY/KeHb. [lOKTpUHAIBHMIA
M1IX17] MAKPECTIOE BAXKIIUBICTh HAYKOBUX IMTIAXO/IIB 10 PO3YMiHHS BMOTUBOBAHOCTI, ii
MICL Yy IPABOBIM CHCTEMI, BIUIUBY Ha PO3BUTOK CYIOBOI MPAKTHKU Ta 3a0€3MEeUEHHs
JOCTYIY A0 IPaBOCYAJS.

Kamezopia emomusosanocmi y ncuxonociuHomy KOHmeKcmi.

[lepmuM KpOKOM y AOCTIIKEHH] KaTeropii BMOTUBOBAHOCTI Y IICUXOJIOTTYHOMY
KOHTEKCTI € XapaKTepUCTUKAa CYO'€KTIB TPUUHATTSA pIllleHb - CyIOiB, ajpkKe
IICUXOJIOT1YHA CTOPOHA MPOLIECY MOTHUBALIIT CYIOBOTO PILLIEHHS € IPOAYKTOM CUTYyallli,
B K1 mepelyBae oco0a, sKa WOTO MOCTAHOBJISIE T THTEIEKTYadbHOT YCTAaHOBKH, SKa
HAKJIAJA€eThCs Ha HE.

Ponb 3akoHOAABLS MONSATAa€ y BCTAHOBJIEHHI 3arajlbHUX MPaBUJj, Kl CTAHYTh
YaCTHMHOIO apryMeHTaIlli y cropax, 10 MepelarThCcsl Ha PO3MISA CYAIIB; aje BiH HE
MOXE TMependaynTH, a HaBiTh SIKIIO MNepeAdayuTh, TO HE MOXKE BpaxyBaTU BCE

pPO3MAITTS CUTYyalliid Ta 00CTaBUH, 5Ki, IMOBIPHO, XapaKTepU3yBaTUMYTh CIIPaBH, IO
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OpuU3BeAyTh 1O TaKUX CYIOBUX CIOPIB, 1 BHACHIJOK SKUX Oyae JOpEdHO

monudikyBaru npasuia [139].

CTopoHU B CYyIIOBOMY IPOIIECi HAMAralOThCs PEMPE3CHTYBATH CBOIO IMO3HUIIIIO,
3aJICKHO BiJ] CIIPaBH, 3 YPaXyBaHHSIM KOHKPETHUX MaTepiaibHUX YH MPOIEeCyaTbHUX
HOpM, ab0 K MPHUCTOCYBATHM iX HA BJIACHY KOPHUCTh, HABITH SIKIIO 1€ O3HAYaE
3MOBXHUBATH HUMH. [IpencTaBHUKHA CTOPIH, KOHCYJIBTYIOUM Ta 3aXWINA0YU KIIE€HTIB,
poOJIATh TE€ X came, 3 TIEI PI3HUICIO, 10, 3 OISy Ha iXHIO KOMIICTEHTHICTH 1
JOCB1JI, OKpIM HOpPM TIpaBa, IOKJIWKAIOTHCS HAa BHUMOTH CIPaBEIJMBOCTI Ta
CYCIIBHOTO iHTepecy a0o 3arajbHi MPUHIUIY MpaBa, HArOJOUIYIOYH Ha apTyMEHTax,
SK1 BUIPABIOBYIOTh iXHI BUMOTH, 1 MIHIMI3YIOUM apTryMEHTH, IO 3alepeuyroTh iXHi
BHAMOTH.

Tum HEe MeHI, iICHY€ CHITbHUNA 3HAMEHHUK B 1HTEICKTYaJbHUX MIIX0IaX YCIX
mux cy0'ekriB. Ile cTpykTypa JHOACHKOTO PO3YMY, 3 SKOI BUILIMBAIOTH 3aKOHH HOTO
TisTbHOCTI. Slkumu 6 He Oynu mpoOieMu, M0 BUHUKAIOTH y CyJAOBIN MPaKTHUII, 1 i1
SKUM OM KyTOM 30py iX HE pO3IVISJaM, BUPIMICHHS HUX MpoOJieM He Moxe OyTu
3HaljieH0 HI  cmocoOOM  MaTeMaTU4yHOI  JIEMOHCTparlii, HI  crnocoboMm
EKCIIEPUMEHTAILHOT TIePEBIPKU, HA SIKOMY TPYHTYETHCS JOCTOBIPHICTH MO3WTHBHHX
Hayk. lle muTanHs aprymenTariii, B Ipoliieci SKoi MPOTHJIC)KHI MPUYUHH TTOBUHHI OyTH
3BaXEHI 1 MDK SKHMH, 3pEIITOI0, Mae OyTH NpUKHATE pilleHHsS. | 1e pimeHHs
3QJICKUTh BIJl BXKJIUBHUX (DAKTOPIB MEHTANITETY TOTO, XTO MOro mpuiimae, 1 okycy
MI0r0 yBaru.

3 iHmoro OoKy, oco0a MoOXe BpaxOBYBaTW JHINE Ti NPUYUHHU, SKI Il
IpeAcTaBeH] 1HIMMU ab0 SKi BOHA BHUABIISIE CAMOCTIHHO, 1 BOHA pearye Ha HHUX
JMIIE HACTUIbKW, HACKUIbKM (OKYCYEThCS Ha HHUX. YBara JIIOAMHH MPUPOIHO
CIIpSIMOBaHa Ha Te, IO IIKaBUTh a00 3aXOILIIOE, 1 HEOX0UE 3aTPUMYETHCS Ha TOMY, 110
HenpueMHe abo MIoKye. Tomy, BOJIs JIFOAUHU, B IIMPOKOMY PO3YyMiHHI 1IbOTO CJIOBA, €
OHUM 3 OCHOBHUX IHCTPYMEHTIB TIEPEKOHAHHS; HE TOMY, IO BOHa (opmye
NEPEKOHAHHS, a TOMY, III0 Peyl € ICTHHHUMHU a00 XMOHUMU 3aJIeKHO BiJl TOTO, 3 SIKOTO
OOKy Ha HMX AUBHUTHCS. Bous, sika OUIbIe CXWUIbHA O OAHIET MO3UIIiI, BiJIBOJIKAE

PO3yM BiJl pO3IISATY XapaKTEPUCTHK, sIKi 1l He TT0J00AFOTHCS; 1 TAKUM YHHOM PO3YM,
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CHIBIIPAITIOIOYN 3 BOJICIO, 30CEPEIKY€EThCS Ha Till TO3UIIli, sKa oMy 10 BrojaoOu, i

BIJIMOB1THO pOOUTH BUCHOBKH 3 TOTO, 110 6a4uTh [186, p. 15].

Tomy Ti, XTO 3axuinae abo OCHOPIOE MpaBa, JETKO NEPEKOHYIOTh ceOe B
CIpaBeIMBOCTI CBOET mo3uilii. [{e mpoBokye X Ha caMooOMaH 1 poOUTSH iX 3TaTHUMH
CBIJIOMO YU HECBIZIOMO OOMaHIOBaTH 1HIIMX, aje€ 1€ TAKOXK CTUMYJIOE iX y MOIIYKY,
BIJIKDUTTI Ta BUKOPUCTAHHI AapPryMEHTIB, SKI MIATPUMYIOTH IXHIO TO3ULIIO.
[Ipupoano, 1mo npeacTaBHUKU ab0 aJBOKATH, SIKMX BOHH 3aJIy4alOTh, PO3MIISIAIOThH
CUTYAaLIO 3 IXHbOI TOUKH 30Dy, 1 IPUHUMAIOTH ii K CBOIO BJIAcCHY.

OyHKIIS CyA/il BUMArae BiJ HbOTO MOCTaBUTH ce0e B 30BCIM 1HIIY MO3UILIO:
BOHA BHMMArae BiJi HbOTO MPOCIIOBATH apryMEHTH, MPEJICTaBlIeHI MOMY, Kpi3b CHUTO
TOCTPOTO KPWUTHKA, SKAW BIAKUIAE T€, IO € HAAyMaHWM, a JHIIAE Te, M0 €
06rpyHTOBaHHM. MIeThes Mpo Te, MO0 OIHUTH 3HAYCHHS KOKHOTO apryMEHTY 3
METOI0 TIOIIYKY CIpPaBEUIMBOTO PIllIeHHs. AJie 1Ie He TUIbKH mepeadadae, 1mo Horo
BJAaCHI IHTEPECH HE 3a4ilaroThCsA, 1 110 BiH 3aJMIIAETHCA HEYNEPEHKEHUM Y
BIIHOCMHAX MDK 3allydeHHMMH cTopoHamu. lle Takox mepenbadae, 10 BiH Kepye
CBOIMH €MOI[ISIMU Ta yHEepeKEHHSAMHU; 00, OyIydyHd TEX JIOAMHOIO, BIH HE MOXE
YHUKATH €MOIIii 1 He MaTu ynepepkenb. He BapTo cTBepKyBaTH, 110 CyA/Is TOBUHEH
Oytu OezeMorliiftHuM. Lle He TUIBKM B KpalioMy BUIAJIKy HEMOXJIMBO, ajié HaBiTh
AKIIO II€ MOXKIIMBO, TO II€ JaJIEKO HE € TEepeBaroio, a pajilie HEAOMIKOM, KU MOXe
IPHU3BECTH J10 OaiaykocTi. JIFomchka eMOLIMHICTh HE YTBOPIOE OTHOPITHOTO OJIOKY:
il MOXHaA 3BECTH J10 O€3Jiul TEHJIEHIIH, 10 MOPOXKYIOTh MOYYTTS, MK SKHUMHU,
NOYMHAIOYU 3 AUTUHCTBA, BUHUKAIOTH KOH(IiKTH Ta mpotupivyus [158, p. 218]. Bee
1€ O3Hayae, 10 CY/JII BAXKJIUBO KOHTPOJIFOBATH CBOI €MOIIii 1 HE JO3BOJISITH COO1 CIIIIO
miaBaTucs peaxinii rpoMaachkoi mymku. Cynas He MOKe YHUKHYTH TOTO (DaKTy, 1110
HOTO0 MUCIICHHSI )KHBUTHCS CyCHUTHHOIO AYMKOIO, 1 OCKUIBKM BOHO BUHUKAE 3 HEI, TO
I[IJTKOM MPUPOJHO, IO BiH IMOBUHEH 3aCTOCOBYBATH 17€i, sIK1 3aKapOyBajucCs B MO0
CBIIOMOCTI nOCBimoM 1 posmymamu [158, p. 224]. Sx6u me Oyno He Tak, Horo
CymkeHHs Oynu O HemeBHMMHU. BiH He MOXKe UTFO30pPHO BIABATH, 1110 BiH CTaBUThH ITiJl
CYMHIB yC€, YOr0 BIH HABYMBCS B MUHYJOMY. Ajie iloMy nOTpiOHO OyTH TOTOBUM J0

TOTO, MO0 MEePErITHYTH MOHATTS 1 IPUHIIMIH, HA K1 BIH JOCI TIOKJIaIaBCs, SIK TUTHKA
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3'SIBISITHCSL BArOMI TMIPUYHHY CYMHIBAaTUCS B HUX, HAMAralouuch MPH [IbOMY HE MPUNUTH
JI0 BUCHOBKY, IO HEOOXITHO TOTPUMYBATUCS MPOTHIICKHOI TOYKH 30Dy, 00 IIyxKe
4acTo Te, M0 € ICTUHHUM, 3MINIYEThCA 3 THUM, 10 € XUOHUM. ICHye JBI OCHOBHI
MEPeIKoId Ha IUIAXYy JO0 IbOTO 3aBIaHHS: 1J€0JIOTis Ta aKTUBHA TI'POMajChKa
(momiTMYHA) AISUTBHICTB. [7€0JIoTit0 B IIbOMY KOHTEKCTI BapTO PO3YMITH SIK
JIOTMAaTUYHY CHUCTEMY 17iei 1 MepeKOHaHb, K1 MPETEHAYIOTh Ha Te, 1100 3a0e3neunTu
TUX, XTO 1X CHOBIAY€, HE3MIHHUMHU IHTEJIEKTYaIbHUMHU KOOpAMHATAMH, SKI MOXKHA
3aCTOCYBAaTH JI0 JOCBiY, 1100 po3mmudpyBaru iioro 3HadyeHHs. CHUCTEMHU KOOpJUHAT
TAKOrO poAy OOOB'S3KOBO € HAJATO CXEMaTUYHUMH IS TOTO, 100 y HUX MOXHa OyJ0
MOBHICTIO I1HTEPIPETYBATU PEANIbHICTh. 3BUYANHO, JIIOJCHKUM 1HTEJIEKT MOTpedye
Teopii, 00 OCATHYTH, IHTEPIPETYBATU Ta JOCIIIKYBAaTH PEabHICTD, aje, K MUCaB
Knon bepnap, Bci Hamii Teopii - 1ie auiie “CTyNeHi, Ha SKIi MU CIUPAEMOCs, 1100
MPOCYHYTHUCS B HAIIOMY JOCHIKeHH1”. BOHM “9acTKOBI 1 TUMYAcCOBi”, 1 MU MTOBUHHI
OyTH TOTOB1 BIIMOBUTHCSI BiJ] HUX Ha KOPUCTh IHIIMX, SIKI 3'SBIATHCS MI3HIIIE,
OCKUIBKH Hallll TOPU30HTHU pOo3MmuUpIooThes [138, p. 112].

I'pomancekuii akTUBI3M B Oyab-siKii 13 cdep, sika MOB'sI3aHA 13 CIPaABOIO, 1110
PO3MIISAAETHCS  CYNJICI0, € TIEPEIIKOOK 1HIIOTO pomay. [pomMaachkuii aKTHBI3M
HAJAIITOBY€E CBIAOMICTh THX, XTO HEIO 3aliMa€ThCs, HA yHEPEIKEHHS, SKI CKIATHO
no00pOTH, OCOOIMBO Yy CUTYaIlll, KOJIA TOBEAETHCS BUHOCUTH PILIEHHS Yy CHpaBi, 10
CTOCYETBCSI 1HTEPECIB, 3a SIKI BOHU OOPIOTHCS 1 B Oyllb-IKOMY BUMNAJAKY II€ OOTSKY€E
IPOIIeC BUHECCHHS PIIICHHS, BAXKUM TATapeM, MPHUPIKAIOUYHM iX Maibhke HEMUHYyYE
HATPANUTA HA Ty, YU IHOIYy 3 WX JBOX NPOTWICKHHX MACTOK: OyTH, B OdYax
IPOMAJICBKOCT1  “‘me3epTupamMu’, SKIIO I1XHI pIMIEHHS HE BIANOBIAAIOTH 1XHIM
IPOMaJICBKUM TMO3UIIISIM, HaBITh SKIIO BOHHM € IIJIKOM OOIPYHTOBAaHMMH abo0 OyTH
3aMi03PECHUMH B YIEPEIHKEHOCTI Ta B HE00'€KTUBHOCTI. 3 IIOTO YKOJHUM YHHOM HE
BUILJIMBAE, L0 y CYyAJl HE MOXe OyTH >KOJHOI TPOMAJSHCHKOI MO3MIli, ajne BIiH
NOBUHEH JOTPUMYBATHUCS IE€BHUX MEX CTPUMAHOCTI, WI00 30€pertd CBOKO
HEYIIEePEIKEHICTb.

[Ipouiec npuAHATTS CyIOBUX PIIIEHb Ta iX BMOTUBYBaHHSA, TOOTO MPOCTEHKEHHS

JOT1YHOT TOCIHIJIOBHOCTI MHCJIEHHS CYAJl BiJ MOMEHTY OTPUMaHHS MarepiajiB
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CIIpaBU /10 MOMEHTY HaNMCaHHS (MPOTOJIOLICHHS) PE30JIIOTUBHOI YACTUHU MPOTATOM

CTOJIITh BUKJIMKAB 3HAYHE HAYKOBE 1 MPAKTHUYHE 3alliKaBJIEHHS Ta CTaB 00'€KTOM
3HAYHOI KUIBKOCTI Teopidt Ta koHuemnmi. OaHieo 3 HAHUOUIBII BIIOMUX € Teopis,
BUKJIaJICHA peajiCTaMd, OCHOBHI TIOCTyJaTH $KOi 0a3yloThCs Ha EMOIIMHHUX
BIIUYTTAX IHTYILIT cyaal. PeamicTHyHUN OIS HAa CyAOBUH MPOILIEC aCOIIIOETHCS 3
TaKUMHU BaXJMBUMH ropuctamu, sk OmiBep Benaenn Xommc, [lxo3zed binrem,
Jlxepom @penk, €sren Epnix 1 Kapn JInesemrin.

Peanictu cTBepKyBaiu, MO CY[A/Il BU3HAYAIOTH PE3YJIBTAT CYA0BOI CIIPaBH J0
TOTO, SIK BUPINIYIOTh, YU TPYHTYETHCA PIMICHHS HA BCTAHOBICHOMY HOPHIMYHOMY
npuHIUM. [HITUMK clloBaMHM, CyI/s PO3INSAaE MpeACTaBiIeH] (aKkTH 1 BUPIIIYE, SK
BiH 200 BOHa OyJie CyIMTH, HE aHAJII3YIOUM CIIOYATKY MPEIEACHTH Ta 3aKOHOJJABCTBO
[155, p. 154]. ITicna Toro, sIK Cyas MiHIIOB BUCHOBKY, BiH a00 BOHA IITyKa€ 1CHYIOUI
MPUHIIAIKA B CY/IOBii MpakTHUIll a00 3aKOHOAABCTBI, Kl MIATPUMYIOThH 11eli BUCHOBOK.
Jlumie B yHIKaJbHHUX BWIMAJAKaX, KOJIM TAaKOTO TPUHIIMITY HE MOXKHA 3HAWTH, CYIIs
3MIHUTH CBii BUCHOBOK Ha TOMW, SKMW MOXKHa OOIpyHTyBaTu. Peanictu KareropuyHo
BIIKUJAIOTH 17IeI0 TIPO Te, M0 “Cy[js MOYMHAE 3 SAKOTOCh MpaBuja ad0 MPUHIUITY
npaBa SIK CBO€I MEepeayMOBHU, 3aCTOCOBYE III0 MEPEAYMOBY A0 (aKTiB 1 TAKUM YHHOM
JOXOUTh 10 CBOTO pillieHHs . PeanicTu CTBEpIKYIOTh, IO CYAJIA IIyKa€e BIAMOBIIHY
OCHOBY JIJIsl MICHbMOBOI JYMKH B TIpaBi Ta (pakTax JHIIE MICIs TOTO, K BU3HAYHBCS 3
BJaCHUM BHUCHOBKOM [144, p. 482]. To#i dakr, mo cyaas TOBUHEH OyTH
HEyMepePKEHUM, HE € JIOCTaTHIM, 1100 CTpUMAaTU TEHACHINT Cy[/Il CIiayBaTH CBOIM
JIOACBPKUM  YIEPEDKCHHAM TMpU TNPUMHATTI pilleHHS Yy chpaBi. BungarHuii
MPEICTaBHUK peadicTU4HOI KoHuenli Jxepom @peHk cTBepKyBaB, 110 MTUCHMOBI
OYMKHU CYAJIB € HE TOYHHM 300pa)KEHHSM pPEaIbHUX MHCIECHHEBHUX IPOIECIB, SIKI
BiIOYBalOThCSI B MO3Ky cymaal. Jlkepom DpeHK 3asBisB, IO PINICHHS CYIIiB HE
0a3yI0ThCsl Ha CUCTEMaTUYHOMY aHaTi31 (pakTiB 1 IpaBa, a CKOpIllle Ha MPOHUKIMBOMY
cnajaxy, KM Ha3UMBa€TbCA ‘‘CyIOBUM IHTYiTUBHUM BIimuyTTsm~ [155, p. 212].
AMEpUKAHCHKUW CynJss XaTd4eCOH BHU3HAUMB IMPOIEC BUHUKHEHHS CYJOBOTO

[13

IHTYiITUBHOTO BIJYYTTS HACTYIHUM YHHOM: PO3MIPKOBYIOUM HaJl CIPABOIO,

CYIIs1) YEKA€ Ha BIOUYTTs, IHTYITUBHUU CHajiaX PO3YMIHHSA, SSKUHA CTBOPIOE 3B'SI30K
Y. YTT4, y po3sy ) p
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MK THUTaHHSM Ta BUPIMICHHSIM 1 OCBITIIOE MUIAX y HAUTEMHIIIIN TOYI TS CyIIi”
[166, p. 274]. Ha mintpumky Teopii Jxepoma dpenka, cyanas XardyecoH BIIBEPTO
3a3HAuMB, 110 ‘“‘Cy[Jsl HAcIpaB/Al BUPIIIYE Ha OCHOBI MOYYTTIB, & HE CYIKEHb, HA
OCHOBI IHTYITUBHOTO BITYYTTs, a HE palllOHAJIBHOCTI, Taka palioHaJbHICTh
3'SIBIISIETHCS JIUIIE Y TUCbMOBOMY pitieHH1”’[166, p. 275]. Tak caMo, B JIUCT1 10 CyIl
Kanwepa Kenra, cynas XaTduecoH MOSICHUB, 11O, SIK TUIBKK BIH 3'SCOBYBaB (DakTH
CIIpaBH, BiH MIT “OOA4YMTH, ]I 3HAXOAUTHCS CIPaBEUIMBICTH , a MOTIM ‘‘cigaTH 3a
MOIIYK aBTOPUTETIB... 1 XO4a BIH 1HOJII MOXKE BIIUYBaTH HE3PYUHICTh YEpe3 TEXHIYHE
IPaBUJIO... MaiXKe 3aBKIU 3HAXOAMB MPHUHIUIH, SKiI BIANOBIAANU MOro MOIVISAY Ha
cripaBy” [166, p. 276].

MortuBytouMii IMIYJIbC, KU BEeA€ CYIII0 10 HOro pilleHHs, - Le HOro
“IHTYITHBHE BIJYYTTS TOTO, IO MPABUJIHHO YW HEMPABUIHLHO B KOHKPETHIN cripaBi”
[155, p. 81]. Sk TuibKU 1€ pIlIEHHS MPUHHATO, CY[IJs BHUKOPUCTAE BCl JOCTYIHI
3acobu, 100 apryMeHTyBaTh CBO€ pIIMICHHS y BIACHOMY pO3yMi 1 BUTpPHMATH
KpuTuKy 3 Ooky kojyer. CymoBe IHTYiTUBHE BimuyTTs, 3a Jlxepom DpeHKoM, €
“CyKYyNHOI0 peakli€l0 Ha O0e3niy CTUMYJIB, [0 MOB'A3aHI 3 YHEpeIKEHHSIMH,
crepeotuniamu cyaai tomo” [155, p. 84]. s BHyTpimHsa peakiiis abo “iHTYyiTUBHE
BIIUYTTS, sKE IEPEKUBAIOTH CY/Jl, CTBOPIOE EMOLIMHUHN IMITyJbe, 10 (hopmye
OCHOBY i cynoBoro pimeHHsa. Cymis, CIiIyH04d IbOMY €MOIIMHOMY IMITYJIbCY,
MOTIM BHUPIIIY€E, SKE€ PIMICHHS € “NpaBUJIBHUM~ Yy WOTrO BIACHIA CBIJOMOCTI.
TBepmxeHHs, O CyaAi 0a3yroTh CBOI IyMKH Ha BIACHUX YSBJICHHSAX MO Te, IO €
“npaBunbHUM”’  a0o0 ‘‘cripaBelMBUM’ IIOAO0 KOHKPETHOro Habopy oOCTaBUH,
HIATPUMYETHCS BIIMIHHOCTSIMU PIIlIEHb Y CXOKUX CyIOBUX crpaBax [155, p. 86].

SKmo B34TH 3a OCHOBY NPUITYUIEHHS, 10 CyaIi 0a3yloTh CBOi pIllIEHHS Ha
IHTYITUBHUX TEPEAUyTTIX, TOMl, K 3a3HauuB Jlxepom DpeHk, “Bce, MO0 BUKIUKAE
nepeauyTTs Cyaai, poouts 3akon” [155, p. 81]. JocaiqHUKH 1€l KOHIIETIT BUSHAIOTh
[EHTPaJIbHY POJIb CYAAIBCHKOTO MEPEAYYTTS B yXBaJCHHI PIlICHb, ajie PO3XOAATHCA B
JyMKax III0J0 €JIEMEHTIB, III0 CTBOPIOIOTH 1€ nepeauyTTs. Yapnsp3 I. XeiHc 3a3Hauas,
o “CydOBl pIIIEHHS 3aJie’KaTh BIJ MOMIAMIB CyAJl HA JAEpPXaBHY MOJITUKY 1 BiJ

0COOMCTOCTI KOHKPETHOTO CY/l, sSikuii BUHOCUTH pimerHs’” [161, p. 101]. 3okpema,
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CoLiaibH1, MOJIITUYHI, EKOHOMIYHI Ta KYJIBTYpPHI pyXy B IOE€JHAHHI 3 1HAWBIIyaJIbHUM
TEMIIEPAMEHTOM CYJJIlI, HOTro OCOOMCTHMMH IMIYJIbCaMH Ta >XUTTEBUM JIOCBI1JOM
CTBOPIOIOTh CXHWJIBHICTB, 3@ SIKO1 MEBHI Cy[Il yXBAJIIOIOTh MEBHI pimeHHs. Ha qymky
Yapnsza Xeiinca, (pakTtopamu, siki HAMIMOBIPHIIIIE BIUIUBAIOTH HA CY/IOBI PIIICHHS, €:

- “OpsiMi  BIUIMBW, W0 BKJIIOYAIOTh: IOPUJWUYHUM Ta TOJITUYHUM JOCBIJ;
NOJIITUYHI MPUHAJIEKHOCTI Ta MONIAIM; 1HTEJNEKTyaJbHI Ta TEeMIEpaMEHTHI
pucu;

- “HempsiMi Ta BiAJalieHl BIUIMBK, IO BKJIIOYAIOTh IOPUIUYHY Ta 3arajbHy
OCBITy; CiMEHHI Ta OCOOMCTI 3B’SI3KM, BKIIOYAIOYM pPIBEHb JIOXOJIB Ta
comianeHuit craryc [161, p. 102].

BaxumBo, mo XeiHc Bukitodae (opmaibHl TpaBujia JIOTIKH, BCTAaHOBJICHI
NPABOBI MPUHIMIU Ta TMPEIEACHTH SK KPUTUYHI (PaKTOpU y TpoIlleci MPUUHATTA
CyIOBUX pimieHb. Y cBoidl crarti “IIcuxonoriyHe MOCHIIKEHHS CYAOBOi AYMKH
Teonop Illpenep rimoTeTUYHO CTBEPIKYE, IO “KOXKHA CyI0Ba JyMKa OOOB'A3KOBO €
BUIPABIAHHAM KOXKHOTO OCOOHCTOTO IMMYNIbCY CYIJI IIOAO CHUTYyaIlii, 3 SKOK BiH
CTUKA€ETHCA, 1 XapakTep LUX IMIYJIbCIB BU3HAYAETHCSA KUTTEBUM JIOCBIIOM CYIUIL, 3
yciMa ixHiMu emoriiinumu Hacmigkamu” [187, p. 89]. 1li cxumpHOCTI, 3 pi3HUM
CTYNEHEM 3HAuylIOCTi, ‘“HECBIJOMO NPHUKPIIUIIOIOTECS 0 CBIAOMOIO pPO3IIISAY
KokHOI Tipobnemu” [187, p. 89], 3 sikoto ctukaeThes cyansa. CyioBy MOBEAIHKY MOXKHA
NPOCTSXKUTU ‘‘depe3 JIAHIIOT TMPUYMHHO-HACIIIKOBUX 3B'A3KIB, IO HAYTH 10
panHporo gutuHcTBa” [187, p. 89]. JlochmimxeHHS aHATITAYHOI TCHXOJIOTIT
HAMAraeThCsl BUSABUTH JICSIKI 3 “TIOTYKHUX, aji¢ IPUXOBAHUX IMITYJIbCIB, IO KEPYIOThH
TISAMH  CYIJIB”, 1 JIOXOAWTh BHUCHOBKY, IO ‘“HIKOJM HE MOXe OyTu cyaml 0e3
cxuibHOCTEH (ab0 yniepemxenn)” [187, p. 89].

Teonop lpenep po3misgae CymnoBi pillieHHS SK BUMIpaBaaHHs O0axkanb cymui. L
BUIIPABIAaHHS, Y CBOIO YEPry, € MOBEPXHEBUMHU MPOSBAMH JIAHIIOTa BIUIMBIB, IO
TpUBA€ BCE JKUTTS. Taki BIUIUBM € MOTHBAIIMHUMH (akTOpaMHu, Ha Kl CyAnas
CIIUPAETHCS TIPU MPUUHATTI PIMIECHHS, HABITH SKIO BOHU HE 3TaayOThCS B PIIICHHI.
3a cnoBamu lllpenepa, “cTpykTypa CymMIiBCHKOTO MEPEIUYTTS HE TaKa OYEBHJIHA, SIK

IOPUAWYHUI JTOCBII cyaai abo HOro coIllialnbHHUNA CTaTyC, aje MIBUJIIE ITHOOKUN



33

NICUXOJIOTIYHHUNA BIAOUTOK, KM HAKIAIa€ThCS HA IHTENEKT CyAJl KOOKHUM >KUTTEBUM
nocsigoMm” [187, p. 95].

Jlxxepom dpeHk BU3HAE, IO MTpaBUiia 1 MPUHIUIN MPaBa, a TAKOX MOJITHYHI,
€KOHOMIUHI Ta MOpalbHI YNEpPeIKEHHS CYAJl MOXYTh CTBOPUTU CYIIIBCHKE
nepenuytta. OnHaK BiH BBaXKae 1 i1ei moBepxHeBUMH. [[xkxepom DpeHK CTBEPIKYE,
0 “TIPUXOBaHI, MEHII MOMITHI PHUCH, SIKl € YHIKaJbHUMHU AJI1 KOHKPETHOTO CYHJII,
BIJIMOBIAIbHI 32 CTBOPEHHS CyAjaiBchbkoro mepemuyTts’ [155, p. 93]. Ll yHikanbH1
1IIOCUHKpAa3ii - pacoBa BOPOXICTb Cy[Jl, MOrO CUMIIATIi YW aHTHUIATIi 10 MEBHOI
Ipynd 4d OCOOM, €KOHOMIYHI Ta/ab0 MOJITHYHI YNEpeIKEeHHA Cyajai abo HaBiTh
OJMHUYHUI JOCBIJ YU CHOraja - “MOXYTh BIUIMBAaTH HAa TOYATKOBE CIPUNHATTS
CYAJICIO CBIJTUYEHb a00 Ha Te, AKYy OIIHKY CYIJs HaJacTh MOKa3aHHsAM cBiaka” [155, p.
94]. JIxxepom dpeHK BKazye, MO MPOCTHH Kalllelb, aKIIEHT a00 JKECT aJBOKaTa 9M
CB1JIKA MOXXYTh BUKJIMKATH 111 HECBIJIOMI YIEPEIKEHHSI, Kl MOCTIHHO AIIOTh 1 TAKUM
YMHOM BIUIMBAIOTh Ha pimeHHs cynal. Kpim Toro, cBizoma morpeda cyaal OyTu
BU3HAHUM SIK XTOCh, XTO HE Ma€ yIepeKeHb MPOTU MEBHOI Ipynu ado Kiacy, MOxe
JUKTYBaTl HMOTO pIllIEHHsS Y KOHKpeTHiH crpasi. /[xepom @peHK poOUTH BUCHOBOK,
Mo “TIeBHI PUCH, CXHJIBHOCTI, YIEPEMKEHHS Ta 3BHYKH KOHKPETHOTO CYIJI 4YacTo
BU3HAYATUMYTh, 1110 BiH BBaXKa€ 3akoHOM™ [155, p. 94].

BapTto 3a3HaunTH, 110 TCHUXOJOTIYHI YMHHUKH BHUIUIMBAIOTH 3 MEHTAaJbHOI
CTPYKTYpH. JIFONCHKMI IHTEIEKT € KOHIENTYyaJIbHUM 1 JUCKYPCUBHUM, aji€ HE MOXKE
OTpUMATH YITKOTO 1 SICHOTO 3HAHHS MpO OO0'€KTH, SIKI BIH CHpPUNAMAE, JHIIE
BUOKPEMJTIOIOYH iX. 3BIJICH BHUIUIMBAE, 10 1HTENEKTyallbHA OMepallis, 3a JOTIOMOTOI0
K01 oco0a Jymae MpO KOHKPETHUH OO0'€KT, MOJisra€ B TOMY, 100 MPOCTEKHUTH
3B'S3KM, SIKI TMEPETUHAIOUMCh, BU3HAYAIOTh i1 MICIIE3HAXOMKEHHSI 3 OUIBIIO YU
MEHIIIOI0 TOYHICTIO 1 TAKUM YMHOM JIal0Th 1HIIIUM 0c00am, 3a BIICYTHOCTI MOTPIOHUX
JaHuX, 3HaHHA Npo Hei. Och YoMy AJis TOro, 100 OyTH KOHCTUTYaTMBHUM, MPaBO
3MYLIEHE PO3pOOJIATH KaTeropii, IKUM BIJMOBIJAIOTh 3arajibHl MpaBuUia (AKIIO 1€ HE
3aKOHM, TO 3BMYai), 1 X04a BOHO MOXE KOHKPETU3YBaTH iX HUIAXOM NPUNHATTS HOBUX
HOPMATUBHUX aKTIB, BOHO HIKOJIM HE MOXE CIOJIBATHCS OXOIUTH OJHIEID HOPMOIO

KOHKPETHY CHTYAIll0 1 1€ MOPOKYE Pi3HI MIIXOMUTH 10 BUPIMICHHS KOHKPETHUX
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CUTYyalli Ta MOTUBYBAHHS PILLIEHb Y HUX.

Kamezopis emomueosarnocmi y 102i4H0-00KMPUHATILHOMY KOHMEKCMI.

Ha mpotuBary panimie po3mISSHYyTHM TEOpisiIM Ta KOHIIENTaM, MPEICTaBHUKU
HAyKOBOI ITKOJU (hOPMAJIICTIB CTBEP/KYBaAJIH, 10 KOXKHA CY/IOBa JyMKa MOXKE OyTH
po30uTa Ha Tpu YacTUHU. L{e pIBHSHHS CKIamaeThes 3: MpaBOBUX HOpM, “R”; dakriB
cupasu, “F”; ta pimenns cyani, “D”. e npencrasieno ¢popmyinoro R x F =D [136,
p. 2]. Sx Bkazye us ¢opmyna, piBHSHHA (POPMATICTIB IUIKOM CIUPAETHCS Ha
icHyBaHHA 3akoHY. [IpaBoBa HOpMa, BCTAaHOBJICHA MPELEACHTOM a00 3aKOHOJABUOIO
BJIA/I0I0, € TIOCTIMHOI YaCTHUHOKO IHOTO PIBHSHHSI, IO CIPSMOBYE DIICHHS CYIII.
[IpaBuno perenbHO 3aCTOCOBYETHCS A0 CIPABH MICHS TOTO, SIK CYyAAs JOCHIIUTH 1
BU3HAYUThH BIANOBIAHI (pakTu. DopmanicTchka T€Opisl, TAKUM YUHOM, MOKJIAJA€ThCS
Ha BCeOIYHE OXOIUIEHHS $K 3arajbHOTO, TaK 1 CTAaTyTHOTO IIpaBa, a TaKOX Ha
3aTHICTh CY[/Ii TOYHO BU3HAYUTH MPABOBY HOPMY, sIKa MiJUISATAE 3aCTOCYBAaHHIO, TPH
BUHECEHH1 pimieHHsA. OCKIIbKH PILICHHS € Pe3yJbTaTOM 3aCTOCYBaHHS MAaT€MaTHYHOI
dbopMynu, TO 1€ pillleHHS TOBUHHO OyTH aHAJIOTIYHUM, SIKIO O cripaBa po3risanacs
IHIIUM CYZJI€I0, BAKOPUCTOBYIOUH TY 3K (DOPMYITy 32 aHAJIOTTYHUX OOCTaBHH.

dopMaiCTH TaKOX MOKJIAIAI0THCS Ha ICHYBaHHS 1 BCTAHOBIICHHS (paKTUYHUX
obctaBuH criopy mepen cynom. [lpumyckaeThes, mo 1ed mporec aHamizy (akTiB 1
J0Ka3iB  “JOCATAEThCS MUIIXOM MPSMOTO Ta OE3A0TaHHOTO  JEIyKTUBHOTO
MmipkyBanHs~ [136, p. 27]. leit minxig He mependadae 1 HE KOMIICHCYE CYIIOBI
Hefoniku abo yHiKalbHI (aKTU4YHI CHUTyallli, SKI MOXYTb He OyTH OXOIUIEHI
KOHKPETHUM TpaBOBUM TpaBmwioM. lleit mporec mepenbavae, mo Qaxtu 1 mpaBo
TIHACHO MIIAIOThCA 17€adbHOMY pPO0300py 1 HE MeperuniTaroTbes. PopmaricTchka
TEOpisl CTBEPIKYE, IO SK TUIbKM (aKTH BU3HAYEHI, CyIIs 3Haille BIAMOBIIHY
IPaBOBY HOPMY 1 TO/I1 MpUKME MIPaBUIIbLHE PIIICHHS.

dopMallicTH BBaXKaloTh, IO CYIOBI PIIIEHHS € MPOAYKTOM JBOX (hIKCOBAaHUX
eJIeMEeHTIB: (akTiB 1 mpaBoBO1 HOpMU. PimeHHS Cyai € pe3ynbTaToM JA0AaBaHHS IHX
JIBOX €JIEMEHTIB; BOHO, TAaKUM YMHOM, 4acTo nependadyBane. Ha nmportuBary npomy
1HII HAyKOBI (MPEICTAaBHUKU PEAICTUYHOT HAyKOBOI ILKOJIM) CTBEPUKYIOTh, 11O

dbopMaricTchka Teopis € JUIIe “TIPUEMHOIO 1HTEIEeKTyanbHOI Tpoto” [155, p. 89], B
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Ky MOXE TpaTH JIMIIE TOM, XTO 3HA€E K (DAKTH, TaK 1 MPaBOBI HOPMHU, 3aCTOCOBHI 10
KOHKPETHOI crmpaBu. Peamictu po3misgaroTs ¢opMmamnizMm K crnpody 00'€KTUBHO
npoaHaiizyBaTu Te, 0 HE MIAJAEThCS aHami3dy. BiIMoBiAHO 10 MaTreMaTU4YHOI
dbopmynu dhopMamicTiB, PIlICHHS € TPOAYKTOM (akTiB 1 mpaBoBoi HOpMuU. Pearnictu
BIIKUJIAIOTh IIF0 TEOPIK0 CYAOBOi 1HTEepmpeTarllii, 0a3ylounch Ha iXHbOMY apryMEHTI,
IO KOJIEH 3 KOMIIOHEHTIB Ii€i (opMynHu - aHl (akTu, aHl IpaBOBa HOpPMA - HE €
OCHOBHUMU (paKTOpaMH CYIOBOTO pillieHHs. PeaicTu Hacammiepen CTBEPIXKYIOTh, 10
(dbakTU4YH1 00CTaBUHU CYJOBOTO MPOLIECY HEMAOCTYIIHI 0 CYI0BOTO PO3IVIsTy. biibiil
BAXJIMBO, “JUIsl CyIOBUX IIUIeH, (dakTh) - e He Te, IO HACMpPaBIi CTaJOCs MiX
CTOpOHaMH, a Te, IO Cya BBaxae, 1mo craimocs” [136, p. 17]. Has Toro, mo6
nepen0avynTy pe3yapTar pilieHHs (MIPUIyCKaroud, II0 iCHY€ (piKCOBaHA 1 3aCTOCOBHA
paBOBa HOpPMA), pEATICTH CTBEPUKYIOTh, IO HEOOXITHO 3HATH ‘IO CYIIs
3/I0TAJIA€ThCS 3 CYIEPEUWIMBUX J0Ka3iB, HAJAHUX HOMY Uepe3 TPHBAIHMHA TEpioj] Yacy
iCys TOMIN, 0 (PaKTUIHO MPHU3BENH JI0 CymaoBoro mporecy’ [155, p. 90]. Peanictu
BBa)XAIOTh, IO CY/II, SK 1 BC1 JIFOAHM, MAlOTh Pi3HI 1 9YaCTO HETOYHI OI[IHKH TOTO, SIK
nofii pakTuyHO BiAOyBayMcs y cripHIdA crpasi. PopMasicTi, OHAK, IPUIAMAIOTh SIK
HaJeXHEe, MO0 (aKTHUHI 0OCTaBUHU BUSBISATHCA 3 CYNEPEUIMBUX CBITYCHB CTOPIH 1
OynyTh TOYHO BiJOOpakeHI B HeE3alleXKHIM 1HTeprperamii cymal. Peamictu
CTBEpIKYIOTh, IO XO4Ya CHPUUHATTA (HaKTIB Cyaaero MoXe OyTH He TaKuM
BUKPUBIICHUM, SIK y TPUCSKHUX, CYyHIi, Oyay4du IIOAbMH, 3/1aTHI HA TOMHIIKOBI
OIIIHKM (paKTUYHHMX MUTaHb. BilMOBIAHO, peanicTh BBaXKaroTh, 110 (aKTH CYJOBOTO
nporecy He € (iKCOBaHMMH 3MIHHUMHM, IIBUIIC, BOHH € HEBITOMHM E€JIEMEHTOM,
KN HE MOKHA TOYHO MependadyuTu. TakuM YMHOM, (paKTh KOHKPETHOI CIIPaBU HE €
OCHOBHUM €JIEMEHTOM pilleHHsa cynal. HactynmHa cynepewnuBicTh (hOpMaicTChKOi
TEOopii mojsirac B TOMY, 1[0 MTPaBOBa HOPMA JAUKTYE Pe3ysbTaT CyJOBOTO Tpoliecy. Ak
CTBEP/UKYIOTh pealliCTH, MpaBoBa HOpMa (MPUITYCKaIOUH, 1[0 BOHA ICHY€) MOXe OyTH
NpoirHopoBaHa a00 3aMiHEHAa Ha PO3CYH CYIJl, 1 TOMY BOHa € UIH030pHOI0. Jlist
peasicTiB Cy[QIIBCbKE MEpenIuyTTs € OCHOBOIO PIIICHHS CyI/l, a HE TNpPaBOBUHU
npeneaeHT. Peanictu npomnoHyroTh cBoto dopmyiny, S x P = D: cyaumiBcbke

nepenyyTTs abo ctumyn, “S”, MOMHOXXEHUW Ha OCOOUCTICTH cynmi, “P”, mopiBHIOE
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pimennto, “D” [155, p. 90]. Takum 4rHOM, peanicTu CTBEPIXKYIOTh, IO aHi (PaKTH,

aHl MpaBOBa HOpMA HE € 3HAYYIIMMU OCHOBAMU IS CYJIOBUX PIllIEHb. 3aMICTh IIbOTO,
OCOOHUCTICTh Cy[Jl Yy MO€AHAHHI 3 PI3HUMHU 30BHIIIHIMU (akTopaMu B KIHIIEBOMY
HiCYMKY BiANOBIJAIOTh 3@ CYJOB1 PILICHHS.

Konmemnisi peanicTiB mporoHye 0arato TOYHUX 1 KOPUCHUX TMOMISAJIB MO0
npoiecy MpUUHATTS CyqoBuX pimeHb. Cepel HMX MOMISAIB € 3[aTHICTh PEaNiCTiB
300pakyBaTH CYJIIO SIK JIFOAUHY, a HE K 0co0y, mo30aBiieHy Bcix emoliii. KpiM Toro,
peayicTd BBaXaroTh, 10 Oararo IOPUCTIB JIMCHO (OPMYIOTH MPaBOBl apryMEHTH
MICJIS TOTO, SIK BOHW BH3HAUWIIM, SIK Oyie BUpIlIeHa crpaa. [ges peamicTiB mpo Te,
mo (akTd 1 3aKOH HE € (PIKCOBaHMMHU 3MIHHHUMH, a MiJISITalOTh OararoniapoBii
IHTepHOpeTaiii OKpeMUMHU 0cOo0aMH, TAKOXK € IHTYiTUBHO 3po3yminor. Hapemiri,
BU3HAHHS TOTO, IO CXOXI1 CIIPABU YAaCTO OTPUMYIOTH Pi3HI PE3YJIbTAaTH B 3aJIEKHOCTI
Bl CyJi, IO TOJOBY€E, O€3yMOBHO, € TpaBWIbHUM. OJHaK peaiCTh CXUJIbHI
TOBOPUTU B KpaWHIX BHUpa3ax 1, SK HACHIJOK, BIAKUAAIOTH 1A€H0, 110 JESKI CYAJi
MOXYTh BHUPIIIYBAaTH CIPaBU OAHUM CIIOCOOOM, TOJI SIK 1HIII MOXYTh POOUTH 1€
30BCIM 1HaKme. bigplie Toro, peanicTd HE BpPAaxXOBYIOTh CYIII0, SKUH MOXeE
3aCTOCOBYBaTH OOWIBa METOAM MPUUHATTS pillieHb. PeanicTu TakoX 3MEHIIYIOTh
poiib mpaBoBOi HOpMHU. To# (hakT, 1m0 TPaBOBI HOPMH HE 3aBXKIM BH3HAYAIOTH
pIIEHHS y CIpaBax, HE O3Ha4ya€e, OI0 LI HOPMU HE MarOTh 3HAYHOIO, YacTo
BUPIIIANIBHOTO, BIUIMBY IIiJ] 4Yac TMPOIECYy NPUUHATTA piineHb. Peamictu, sKi
MIHIMI3YIOTh LI€W BIUIMB, 4aCTO 300paKyrOThCS SIK pEeaKI[iOHEepH, 5Kl BIJUyBalOTh cede
3paJPKEHUMHU, KOJIM MAI3HAIOTHCS, M0 TPaAAMIIifHA TEOopis MPaBOBOTO JAECTEPMIHIZMY
gacTo € xubOHow. llg rpyma Tomi “pearye y NpOTHIIEKHY KpaWHICTh HaiBHOTO
HeOaXkaHHSI BUBHABATH MEHII a0cotoTHI Teopii” [149, p. 833].

HeoOximHO HE TIIBKM 3HATH Pi3HI BUAW IICHXOJOTIYHOTO THCKY, IO JIi€
HECBIJIOMO Ha CYAJ0, ajleé TaKOX 1 MPAaBOBY HOPMY, L0 ICHYE B KOHKPETHOMY CIIODI.
Sxmo BimoMa TpaBoBa HOpPMAa 3 TIEBHOTO TUTAHHSA, MOXKIHUBICTH TOYHOTO
IPOTHO3YBAHHS PE3YJIbTaTy 3HAYHO 30UIBIIYETHCS. PeaicTi IrHOPYIOTh TOHM (akT, 110
B 0araTrbox crpaBax pe3yJbTar 0e3mocepelHb0 BU3HAYAETHCS TIPABOBOIO HOPMOIO 0e3

BTpY4YaHHS CyIOBOro poscyny. Hampukian, y ropucaukuii, ne A HiATBEpAKEHHS
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3aMoBITYy MOTPIOHI MiAMUCH JBOX CBIJKIB, ajieé 3aloOBIT Mae€ MIAMKUC JIUIIE OJHOTO

CB1JIKa, MaJIO IIIAHCIB, IO JOKYMEHT Oy/le BU3HAHUHN TIHCHHUM, SKIIO 3aCTOCOBYBATH
YiTKe 3aKOHOAABCTBO. PeasicTi CXuibHI HEXTYBaTH TAKUMHU THIIAMH CTIPaB, YACTKOBO
TOMY, 110 TaM, Ji¢ MPABUJIO HE 3aJUIIIA€ CYMHIBIB 11010 PE3yJIbTaTy CIpaBH, BOHA HE
yacTo ocnoproeTees [149, p. 847].

Peanictu cTBEp/KYIOTh, IO Cy[Jl AOXOAATH O CBOIX PIIIEHb Y€pe3 CYHOBE
nepenuyTta. [licis nboro cyaas CTBOPIOE apryMEeHT, 00 MIATPUMATH CBOE PIIICHHS.
MoJrBO, X04ua i MaJIOWMOBIPHO, IO CYAJsl 3 3HAYHUM HOPUIUIHUM JOCBIIOM MOXE
nependaunuTi  pe3yiabTaT COpaBM Ha OCHOBI OCOOMCTHX 3HAHb 3aKOHY, HeE
3aCTOCOBYIOUH CB1JOMO MEBHY HOpMY. PeasticTu Toji 3asBIISIOTE, IO PI3HI PE3yJIbTaTH
(PaKTOJIOTIYHO CXOXKMX CIPAB JOBOJATH, IO CYAJ1 HE IPYHTYIOTh CBOI PILICHHS JIUILIE
Ha 3aKoHi. 1[g KoHIemiis He O3Hadae, 10 OJHUH 3 PE3YJIBTATIB € HEIPABHIIBHUM; IIC
JWIEe O3HA4Ya€, M0 OJWH 3 IOPUCTIB MIr HE MOCATTH HAWKPAIIOro MOXKIUBOTO
pe3ynbTary.

Peanictu cTBepmKyIOTh, MO CyAJl HE OOMEXKEHI MPaBOBUMH HOPMaMH, aje
MaloTh aOCOMIOTHUHN PO3Cy/ MPHU MOCTAHOBIIEHHI CyA0BOrO pimeHHs. OHaK, Cy10BUI
po3Ccyn OOMEKEeHHI HECKIHYCHHO KUIBKICTIO 3aKOHOJJaBYMX HOPM Ta aBTOPUTETHUX
MpEIECHTIB, SKI PIKO ITHOPYIOThCA cyaero. Toi ¢dakt, 1o cyaai BUKOPUCTOBYIOTh
CBI poO3Cyl MpHU BHUPILIEHHI CIOPY, HE O3HAYa€, IO MPOLIEC NMPUUHATTA PILICHb €
yHepepKeHnM, a0o 110 PIllIeHHs He BIAMOBIAAI0Th MPABOBIA HOPMI.

Uepes mnpusMmy J0OTiKA 0a30BUM MPABUIOM € Te, 0 BMOTHUBOBAHICTH SIK
XapaKTepHUCTHKa MOBUHHA NMpUtMaTh (JOpMy HU3KU CHIIOT13MIB, SIK1 Yepe3 JOBTUN Pl
IPOMIDKHUX TTO3HININ CHIBBIIHECIHU OJIMH a00 KiIbKa KOHCTATOBAHUX (DaKTIB IT1J1 OHY
a00 kuibka mpaBoBUX HOpM [194, p. 389]. TpyaHoil MOXYThb MHOJSATaTd JMIIE, 3
oHOTO OOKY, Y BCTaHOBJICHHI (haKTiB Ha OCHOBI JOKyMEHTIB a00 CBiIU€Hb, HATAHUX
CTOpOHAMH, 1, 3 1HIIIOTO OOKY, KOJIM 111 ()aKTH HE TOBHICTIO BIJIMOBIIAIOTh KaTETOpisiM,
nepen0aueHUM TPABOBUMHM HOpMaM#. TOMy HACTYITHMM 3aBJaHHSM TIiJ] dYac
MOTHBYBAaHHSI € BUSIBJICHHS HOPM, HESIBHO BCTAHOBJIICHMX 3aKOHOJIABIIEM, IILISIXOM
BUBYEHHSI MOro Hamipy, ab0 3arajJlbHUX MPUHLMIIB (3acaj) 3a JOMOMOIOI0 TEOPIid,

peTenbHO BHOYJOBAaHMX HAa OCHOBI TEKCTiB. Taka KOHIEMINS HaWKparie
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HiATBEPAKYETHCS, KOIM HOpMa aOCOIOTHO YiTKA, 1 KOJIM (PaKTH CIPaBH caMi 1Mo coOi

TOYHO BIUCYIOTHCS B paMKH Kareropii, nepeadayeHoi i€ HoOpMoOIo, Tak 1o podoTa
CyAJll CTa€ TUMOBOI (I1a0JIOHHOI0). AJie HaBITh TOJl BOHA HE BPAaXOBY€E CEPUO3HMX
TPYIHOIIIB, SIKi BUHUKAIOTh Yepe3 B3aEMOMPOHUKHEHHS MUTaHHS (DAKTy Ta MATAHHS
nmpaBa: 1e¢ mpoOiema Kpamidikaiii (axkTiB, BaXJIUBICTh SKOi CTa€ OCOOIHMBO
OYEBUJHOIO, KOJHM KATEropiss BHU3HAYAETHCS AY)KE 3arajJbHUM MOHSATTSAM, TaKUM SIK
BUHA, (opc-Maxkop, BUMAIKOBA Tofis abo kpaiHs HeoOximHicTh [182, p. 408]. s
npobiemMa MosArae B TOMY, IO IPaBOBa HOpMa BTPYYAEThCS HE JIUIIE MiCTs
BCTAHOBJICHHS (hakTiB AJi1 BHUPILICHHS, SIK iX 3aCTOCYBaTH, ajle W CIIOYaTKy 3aJa€
KaHBY aHali3y, SKOMYy MOTpIOHO miggarv 1mi (akTu, 100 BHUPIIIUTH, YA BOHH
HiJJIsraloTh ii 3acTocyBaHHIO. HemoctarHicTh (hOpMaTiCTUYHOT KOHIEIIII CYyJ0BOrO
MIpKyBaHHS CTa€ Iie OUTBII OYEBHIHOIO, KOJIM CEHC HOPM, sIKa BU3HAYA€E MPABUIIO, €
HESACHUM ab0 JBO3HAYHUM, KOJIM ii CYBOpE€ 3aCTOCYBaHHS MPHU3BEJIO O O OYEBHIHO
HECIPaBEJIMBUX HACIIJKIB, a00 HapeITi, KOJIH, Yepe3 CKIaAHICTh (DaKTiB y cIpaBi
Ta po301KHOCTI, 110 BUHUKAIOTh Y 3aKOHOJIABCTBI Yepe3 PI3HOMAaHITHICTh MPEIMETIB,
K1l BOHO OXOIUTIO€E, Ta 00CTaBUH, 3a AKUX OyiIu po3poOJeHi BiJAMOBIIHI HOPMATHBHI
aKTH, CIpaBa moTparuisie y cdepy ii CynepeuuBUX HOPM, MK SKMMH BUOIp HE
MOJKHA 31HCHUTH JIUIIIE HA OCHOB1 TEXHIYHUX KPUTEPIiB. TpyaHOII JOCATAIOTH CBOTO
arorero, KoM HEMae HOpM, sIKI MpsMO abo0 OMOCEPENKOBAHO CTOCYHOThCS (DAKTIB
crpaBu, TOOTO MIOpa3y, KOJIM Cy[IJi NMOBHUHHI BTPYTUTHUCA B HOBi cutyarii [191].
bescyMHIBHO, TMOHSATTS, $KI BHU3HA4YaIOTh Kareropii, 1 3arajbHi MpaBuja, IO
PETYIIOIOTh 11i KaTeropii MOXKYTh BUXOIWTH 3a MEX1 TOro, IO mepeadadand ix
aBTOpH; ajie BaXJIHMBO, 110 MPHU MPAaBO3aCTOCYBaHHI HE MOXKYTh OyTH CIIOTBOpEH1 abo
3MiHeH1 (akTH, a00 Kareropii, 10 AKX BOHU HAJIEXKATh.

3 MOMEHTY, KOJU Cy[ii HE MalTh MOXIHUBOCTI MPSIMO BUKOPUCTATH HOPMH,
BCTAHOBJICH1 3aKOHOJIABIIEM a, OTKE, 3MYIIICH] BUPIIITYBaTH BC1 CyNIEPEUIMBI MTUTAHHS,
10 BUHUKAIOTH B TPOIIEC PO3MISAAY CIpPaBH, MOTUBYBAaHHS iXHIX PIICHb HEMUHYYE
notpedye 3acTOCYBaHHS HOPM, iX aganTalli 1 GOpMyBaHHS Cy)KEHHS Ha X OCHOBI.

BMOTHBOBaHICTh CyIOBOTO pIllIEHHS MOBHHHA BIOOOpa3uTH TOM (akT, IO

pIIEHHA Yy CIpaBl € €IWHUM pIIICHHSIM, $KE€ MOBMHHO Oyno OyTH MNpHUilHATE
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BIJITOBITHO 7O 3aKOHY Ta OIIHKM JOKa3iB, sika Oyma 3miticHeHna [168, p. 115]. Ines

€IMHOTO PIIIECHHS CIPUYUHSE PNl TPOOJIEMHUX MUTaHb, sIKI HEOOX1AHO BUPIIIUTH,
ajie KOHIIEMIIii 3aCTOCYBaHHs MpaBa 1 MPaBOBOI JIEP’KaBU BUPAXKAIOTh IO 17I€H0 YITKO.
Bracue He3roma CTOpiH 13 BUHECEHUM pIMIEHHSM 1 € MPUYUHOIO, KA CIIPHUSE TMOSBI
IHCTUTYTY TIEpenisily CyIOBHX pilieHb. [IpaBoBa apryMmeHrailisi Takok 0azyeThCsi Ha
IPAKCEOJIOTIYHUX LIHHOCTAX. 3 OAHOro OOKY, BOHA 3a0XOYYy€ CYIII0 10 SKICHOI
pobGoTu, peamizaiii O0OOB'S3Ky HAJIEKHOT MIJATOTOBKM MOTHUBYBAJIBHOI YacCTUHU
pimieHHs. 3 1HIIOTO OOKY, MpaBOBa apryMEHTAlllsl € Ba)JIMBOIO JUIS 3alliKaBJICHUX
CTOPiH, TAKUX SIK CTOPOHHU CYIOBOTO PO3MIISALY, 1HIII CYJH, TPOMAJChKICTh Ta HAYKOBE
cepenoBuie. HaiOimpIl Ba)KJIMBUM BUIAETHCS BIUIMB MPABOBOi apryMeHTallli Ha
CTOpPOHHM. SIKIIO0 BOHA SIKICHO 3po0JieHa, BOHA MIHIMI3Y€ PHU3UK OCKapKeHHs. K110
amessIisl MOMA€ThCS, BHUKIAJCHHS MOTUBIB TOJIETIIYE POOOTY Cydy amesiiiHoq
iHCTaHIi1. Xopolie BMOTUBYBaHHS MOXE CKOPOTHTH TPUBATICTH CyIOBOTO PO3TIISTY,
CKOPOTHTH Yac, HEOOXITHUMN JJIsl YXBaJCHHS pIlIEHHs, sIke Mae cwry res judicata, Ta
MOJIETTIIUTHA POOOTY BUIIUX CYOBUX 1HCTAHIIIH.

[IpaBoBa MOTHMBALlISI KOHKPETHOIO PIILIEHHS Y KOHKPETHIN CIIpaBl BU3HAYAETHCS
3akoHOM. lle € oueBHMOHWUM, KOJMU Cynu OOTPYHTOBYIOTH CBOi PIIIEHHS y CHOCIO,
nependayeHuii 3akoHoM. [1oTpiOHI criemiaibH1 JOCTIHKEHHS, 1100 BU3HAYUTH, SKOIO
MIPOIO KOHKPETHI MIiJCTaBM BIANOBIAAIOTh MPAaBOBUM HopMaM. OJHaK MOXHa
CTBEpI)KYyBaTH, IO Yy PIMICHHSX CYIB KOHKPETHI MPaBOBI MOTHBHU BiJIIIOBIJAIOThH
000B'A3KOBUM IIPABUIIAM.

Teopernuna cxemMa KOHKPETHO-TIPABOBOi apryMEHTAIlli MICTUTh TEPeiK
€JIEMEHTIB, SIKI MOXKYTh MICTUTHCS B Hii. [X KiJBKICTh 3aJI€XKHUTh BiJl 0COOIMBOCTEH
KOHKPETHOI CIpaBM, apryMEHTallli Ta KOMIIETEHLIi Cyay, SKUH BHUPIILIyE CIPaBY.
BiamoBinHo 10 MOzeNi CyI0BOTO MPaBO3aCTOCYBaHHS, MEPETIIK €IEMEHTIB, K1 MAIOTh
OyTH BiI0OpakeH1 y MOTUBYBJIbHIN YaCTHHI € HACTYITHUM:

- OOrpyHTOBaHICTh 3aCTOCOBaHMX HOPM, OCOOJMBO TICIS 3MiH y IMPaBOBOMY
perynoBaHHl (3 MOMEHTY BHHHKHEHHS CHUTYyallli /0 MOMEHTY CYIOBOTO
pO3MIIAY), @ TAKOXK Y BUTIAJIKAX K031l HOPM;

- TIyMay€HHs 3aCTOCOBAHUX HOPM, OCOOJIMBO, KOJIM CTOpPOHA 3amepeuye “mpsme
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3HAYEHHS® TEKCTY HOPMU 3 METOK OLIHKM 1 BHOOPY IHTEpHpETALIHUX

OpIEHTUPIB;

- anami3 (pakTUYHUX JaHUX CTpaBu (OIIHKA OKA31B) HA 3acajiax MePEeBIPKH iX Ha
peaIMeT HaJEKHOCTI, TOMYCTUMOCTI, JOCTOBIPHOCTI;
- nmpaBoBa KBamidikamis ¢GakTUIHUX OOCTaBHH, SIKa CYBOpO TOB'si3aHa 3

IHTEpHPETALIELO;

- BHU3HAUCHHS MPABOBUX HACIIJKIB JOBENICHUX (DaKTiB.
llonsmms ma 3HauenHs 6MOMUBOBAHOCHI

Pormp 1 3HaueHHs wMoTHBaIli Oynu MaiicTepHO ommcaHl (paHIy3bKUM
HaykoBlieM EpHecrom ®alie y HOro KIacCHYHOMY TpakTaTi Mpo KacamiiHui cya. Bid
BU3HAYa€ pOJib BMOTUBOBAHOCTI Uepe3 00OB'SI30K Cy/JIl MOTUBYBAaTH CY/IOBI PIILIEHHH,
10 € HAWIIHHIIIO TapaHTIEI ISl YYACHHUKIB CYOBOTO Mpoliecy. Taka rapanris, Ha
fioro mymKy, 3axWillae BiJ CBaBL/UIA, HaJla€e ydyacHUKaM JOKa3W TOTO, IO iXHi
3BEpHEHHS iXHI apryMeHTH Oyl Cepio3HO PO3MISAHYTI 1 B TOW K€ Yac, BOHA HE Ja€
CyAJll MOXJIMBOCTI YHUKHYTHM TIE€pEerNisly PIIICHHS 3a HAasBHOCTI BIAMOBIIHHUX
ob6ctaBuH [154, p. 106].

VY cBoiii crarti iHmMIA HaykoBellb ToHi CoBeNlb CTBEPIKYE, IO MOTHBYBAaTH
pIIIEHHS - 1€ O3HAua€ BUCIOBUTU MPUYMHH HOTO NPUNUHATTA, a MOTHUBYBAHHS
pILIEHHS - L€ apryMeHTallisl CYIKEHb, sika € “‘Crpo00I0 MEepEeKOHaHHS Ta 3aKIHYY€E
CBOIO Te€3y HacTynmHuM: ‘“‘mobpe copMyabpOBaHI MOTHUBU TOBHHHI JOCTOBIPHO
1H(OpMYBaTH HAC MPO BCl omepalii po3ymy, siki TPUBEIH CYJII0 A0 PIIICHHS, SIKE BIH
npuiinaB. BoHu € Halikpaior, HaWBUIIOI0 TapaHTIEID, OCKUIBKH BOHHU 3aXHILIAIOTh
CyIJII0 B Oyab-SKMX MIpPKyBaHb, SIKI MOXYTh NPUUTH HOMY B TOJIOBY, Tak 1 Bif
OyJIb-SIKOTO TUCKY, SIKUM MOXke OyTH 31icHeHU Ha Hboro™ [186, p. 50]. Lle#t nepexin
BiJl Cy0'€KTUBHOIO, BiJI TOTO, IO NEPEKOHYE OAHOrO Cy0'€KTa, 10 00'€KTHMBHOTO, J0
TOro, 10 Ma€ TMEPEKOHYBAaTH BCIX I1HIIMX, € 3HAUHUM KPOKOM BIIEpENl y Mpoleci
OpUWHATTS pilieHb Ta (OPMYyBaHHI IOPUAMYHUX JOKyMEHTIB. OO'eKTHUBHE, fKe
MOBUHHO TIEPEKOHATH BCIX IHINUX, YK€ CXOXKE Ha JEKapTIBCHKY JIIHIIO MHCIICHHS
[192, p. 390]. Ane icHye 1ija HU3KA MPUYUH, YEPE3 sIKI HE BIAETHCS TPAHCIIOHYBATH

JIEKapTIBCbKY METOJOJIOTIF0 HAa TPOIEC MOTHUBYBAaHHS CYIOBUX pIllleHb 13
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3a3HAUYEHHSAM “BCIX OIepauiidl po3ymy, sIKI IPHUBEIH CYAJIIO0 IO HPHUHATOrO HUM

pimenHs”. Ilpoctuii ommc omeparid po3yMmy Cyajai He OOOB'S3KOBO 3abe3mneuye
HaJeXHY BMOTHBOBAHICTb, $IKa O TIEepeKOHalla CTOPOHU Ta TPOMAJCHKICTH B
OOTPYHTOBAHOCTI pilieHHs [5, p. 69].

BmoTtrBOBaHe cy0oBe pIillIEHHS € TapaHTIE TOTPUMAaHHS MpaB JJisd YYACHUKIB
CYIOBOTO MpoBa/ykeHHA. lle mnparmMaTMuHWid aprymeHT, SKAW MIATBEPIKYE, MO
pillieHHs € OOTpyHTOBaHMM Ta HEMae MijJAcTaB s Koro mneperisany. Hanexna
BMOTHBOBAHICTh CYJOBOTO PIIICHHS Ma€ OYEBUJHY MPAKCEOJOTIYHY I[IHHICTh: BOHA
CKOPOYYE PpO3IVIsiA CIpaBH, MIHIMI3YIOYM PU3UKH TEPEIALy CYAOBOTO PIIICHHSA Y
BUIIIA CyI0BiM 1HCTaHIi. IcHye cpusTIMBUN OajdaHC MIK 4acOM HEOOXITHUM IS
HaJIEKHOTO BMOTUBYBAaHHS, Ta 4acOM “‘BTpau€HUM’ MiJl 4ac MPOLELYpPU OCKAPKEHHS
y BUIMUX CyJOBHUX IHCTaHIisX. CaMme apryMeHTalllifHUA acleKT CTa€ BUPINIATILHUM
JUIS BUKOHAHHS BMOTUBOBAHICTIO CBO€1 (PYHKIIIT B 1M CUTYyaITi.

BMOTHBOBaHICTh € HaJI3BHYAlHO Ba)JIMBOIO, KOJIM ICHYIOTH OKpPEMI1 IYMKH
CYIJIIB TpU TOCTAHOBJIEHHI CYJOBOTO pIIIEHHS y KOHKPETHIN cmpaBi. [HCTUTYT
OKpeMOi TyMKH BUKIIMKA€ TPYAHOILI 3 TOYKM 30pY TEOPii Ta 17€0J0rii CyI0YNHCTBA
[198, p. 21]. JlocTraTHbO, OJHAK, 3a3HAUYMUTH, IO SKIIO MPOTOJIOIICHHS OKPEMOi
TYMKH HE € JIONOMDKHHUM TMPOIEAYPHUM €JIEMEHTOM, TO TakKe MPOTOJIOIICHHS HE
BBAXKAETHCS BHYTPILIHBOIO CIPABOIO CYAY, 1 CTOPOHU MOBHHHI OyTH pOiHPOpMOBaHi
npo 1€ B MUcbMOBIM (opmi. bepyun 1o yBarm Te, 10 okpema TyMKa 3aBXKIU Mae
OyTM BMOTMBOBAaHOIO, BUJAE€THCS PO3YMHHUM BHUMAaraTv, 100 pilIeHHs OUIBIIOCTI
TakoX Oyno BMOTHBOBaHMM. IOpuaumunHa apryMeHTallis y BUIMAIKY OKPEMOi AYMKHU
HNIATPUMYETHCS TUM, IO PIIICHHS OUIBIIOCTI Mae OyTH BMOTHMBOBAHUM, KOJH Cepel
CYAJIB ICHYIOTh MPOTHJIEKHI JYMKH.

BMOTHBOBaHICTh pIllIeHHSI aKTyali3ye€ThCsl TOJ1, KOJM PIICHHS OCKApKyEThCs
ofHl€r0 31 cTopiH mporecy. Lle crocyerbcs cuTyaliil, KOJIM CTOPOHA OCKapxKye
pillleHHsT TPUHHATE MMOJ0 HEi B KOHKPETHIH cmpaBi. OOOB'A30k OOTPyHTyBaTH
pillleHHST B Takid cHUTyallii pillIeHHS IPYHTYE€TbCS Ha HACTYIHUX TOTpedax:
anesiiHOMY Cy/y JIeTIIe MePENISTHYTH CIIPaBy, MalOYd MOTHBAIIIIO OCKap>KyBaHOTO

pilIeHHS.
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[ HacamMmkiHellb, BMOTMBOBAHICTh € HEOOXIJHOIO, KOJU PIIICHHS CTOCYEThCS
CIpaBHu, 110 Ma€ OCOOJIMBE 3HAYEHHS 3 TOUKH 30pYy CYCIUIBHOTO PE30HaHCy Ta
IHCTUTYTIB YUHHOTO MpaBa. Y IbOMY BUIAJKy HaJIeKHA BMOTUBOBAHICTh I1JKPECIIOE
III0 BaXJIMBICTh, BUMAraruu BiJl Cylny C(OpMYITIOBaTH apryMEHTH Ha MiATPUMKY
npuiiHaroro pimeHHs. Ile € cmocoOoM CTUMYIIOBAHHS YXBaJleHHsI PIIICHHS OUIbII
BUBKEHUM YHMHOM.

Sxmo BpaxoByBaTH TOM (hakT, 10 MOTHMBYBajbHa YacTHHA aJpecOBaHA
IPOMAJICBKOCTI, TO BOHa TaKOX XOTi1a O, MO0 TIIyMadeHHs 3aKOHY CyIJeo Oylo
TaKUM, 110 HaMOLIBIIOI MIPOIO BIAMOBIZAE SK 3aKOHOAABYMM, TaK 1 CyCHUIbBHUM
iHTepecam. Haifuacrimie cyaas peaiildye CBOi TOBHOBAa)KEHHS HE CTIJILKH Yepe3 YiTKe
TIIyMa4eHHsI 3aKOHY, CKUIbKHM Yepe3 Te, K BiH xapakrepuszye ¢Gaktu. Y oMY
BIJIHOIIIEHHI CYJI MOXKE JISATH Ha BIACHUU PO3CYI, ajieé BIH HE MOXE 3/IMCHIOBATH
CBOT TOBHOB)KCHHSI CBaBIJIBHO.

Peamizaiiss BIagHuX NOBHOBAXXEHb Yy MPaBl 3aBXKIW Iependadyae MOXKIHUBICTh
PO3YMHOTO BHOOpY MK KUIbKOMa pimieHHAMH. lle HopmanbHO n7si Oylb-SKOTO
opraHy, SIKUd Ma€ TEBHI IMOBHOBAXXCHHS, 3A1MCHIOBATH iX BIAMOBIAHO JO CBOTO
HAWKpaIoro CyImKEHHs, ajie 32 YMOBH, 110 BiH HE 3/IHCHIOE iX Y HEOOTpyHTOBaHMUIA, a
OT)Ke, HENPUUHATHUN crocid. IcHyloTh Mexi, sSKi HE MO)XHA TEepPEeBHINYBAaTH -
3MOBKHMBAHHS a00 HEMpaBOMipHE BUKOPHUCTAHHS ITIOBHOBAXEHBb, 3a SKE CYIIS
MOBUHEH 3aCTOCYBaTH CaHKIII0. BMOTHBOBAaHICTh CYIOBOTO pIllIEHHS BHMarae
BIJIMOBITHOCTI KpPUTEPIsAM, fAKI € MEHII IOPUAUYHMMH, HIX COLIOJIOTTYHUMH: HE
BMOTMBOBAHUM € TE, 4YOr0 HE MOXKE NPUUHATH I'POMAJChbKa AyMKa, T€, IO, Ha i
JYMKY, SIBHO HE BIIMOBIAa€ CUTYyaIIii, 10 CKJIayiacs, abo CynepeunTh CIIPaBeTMBOCTI.

VY chnubHOTI HAyKOBLIB Ta MpodecioHaniB y cdepl npasa (CyAaiB) MOXKHa
3yCTpITH  YUMaj0 MIiAXOMIB JO BHU3HAYEHHS TMOHATTA  “BMOTHBOBAHOCTI”,
CHIBBIAHOILIEHHS WOro 3 IHIIMMHM XapaKTePUCTUKAMU CYJOBOTO PIIICHHS Ta
npuHiunamu mnpaBocynaa. Tak, S. O. bepHa3iok miji YMOTHMBOBAHICTIO PO3YyMi€
“noBHE 1 BceO1UHE B1I0OpaKEHHS B PIIIICHH] Cy/ly MOTUBIB, IKUMH BiH K€PYBaBCs MpU
YXBAJICHHI CBOTO PILLIEHHS, IPU OL[IHIOBaHHI JI0Ka3iB /JIi BCTAHOBJIEHHS HAasBHOCTI

a0o BIACYTHOCTI OOCTaBWH, Ha SKI CTOPOHU TMOCHJIIHCS SIK HA MIAIPYHTS CBOIX



43
BHAMOT 1 3allepeveHb, 13 3a3HAYEHHSIM, YOMY TIE€BHI JIOKa3u Oyau B3STI JO yBaru abo

BIIXWJIEHI, ¥ BIJJI3EpPKajCHHS MOTHBIB MO0 MO3HUIIII Cydy MpPH 3aCTOCYBaHHI HOPM
MarepiaibHOro 1 mpouecyaisbHoro mpasa” [9]. B. I' .Ilokxap  BBaxae, 110
“BMOTHBOBAHICTh TIOCHIIIOE OOIPYHTOBAHICTh PINICHHS, HAJga€ WOMY BHYTPIIIHIO 1
30BHIIIHIO MEPEKOHJIUBICTh, MOJETIIYE PO3YMIHHSA YYaCHUKAMM TPOBAJKEHHS CYTI
OPUMHATOrO PIIIEHHS 1 THM CaMUM 3a0e3ledye peajbHe 3/A1MCHEHHsS iX IMpaBa Ha
3aXMCT MPOTH HEMPABOCYAHUX Cy0BUX pimeHs” [60, c. 299]. 1. JI. Uepkes y mporieci
CBOT'O JIOCJI/I)KEHHSI BCTAHOBUB, 110 “MIpKYBaHHS Cy[y SIK pe3yJIbTaT OLIHKH J0Ka3iB,
K 1 caM IPaBO3aCTOCOBYHMI MPOIEC, CKIAAAI0Th 3MICT MOTHBYBaJbHOI YaCTUHU
pillIeHHs CyAy Ta HaBeAeHUX cynoMm MoTuBiB” [124, c¢. 193]. B. B. I'purop’esa ,O. B.
ABJIEEB CTBEPIXKYIOTh, IO “MOTHBYBAHHS SIK CTPYKTYPHHI €JIEMEHT pPILIEHHS HE
MOXKe OyTH 3BeJICHE JUIIE 10 (OPMH MPOIECYaTbHOTO PIIIEHHS, BOHO OJTHOYACHO € i
XapaKTepUCTUKOI HMOro 3MICTY, HEMOBOM MOB'SI3yIO4YM MPABOBI BUCHOBKH CYIMIB 13
BCTAHOBJICHUMHU B CyJOBOMY pO3DIsl (hakTamu, sIKi CBiUaTh MPO HASBHICTh YU
BIJICYTHICTh OOCTaBWH, III0O BXOIATh JIO MpeaMeTa JOKa3yBaHHS Yy CIIpaBi.
MoTuBYBaHHSI OJHAKOBOIO MIPOIO XapaKTepHU3ye BIAMOBIAHICTH (OPMH PpIILIEHHS
3aKOHY 1 MPABOCYJHOCTI BUCHOBKIB, 10 SIKUX CYJ AIMIIOB Y pe3yJbTaTi po3MIALy i€l
cripaBu’ [25, c. 304]. Mynpurnibka K. O. BiiMeKOBYyI0YHM BUMOT'Y BMOTUBOBAHOCTI Bij
CYMDKHHUX BHMOT, 5IKi CTaBIATHCSA IO CyAOBHX DIllIEHb, aKIEHTY€E yBary Ha TOMY, IO
“MOTHBAIIISl CYIOBOTO PIllIEHHS IEMOHCTPYE, II10:

- apryMeHTU 3 JO0BOJAaMH, MIPKyBaHHSIMU CTOpPIH Ta/ab0 yYaCHHKIB CYIOBOTO
OpOIECYy HAJNEKHUM UYWHOM OIIHEeHI CYJIOM, BpaxoBaHi ab0 BIIXWJIEHO 3
000B’I3KOBUM 3a3HAYEHHSIM TaKUX MOTHBIB;

- BCl J0Ka3u, 310paHi y cripasi (CyaoM abo mpeacTaBieHl CTOPOHAMHU y CIIpaBi),
OTpUMajy BIJMOBIJHY TMPAaBOBY OIIHKY, 3 HaJaHHIM OOTPYHTYBaHHS
NPUNHATTS Ta/a00 BIIXWICHHS KOXKHOTO JTI0Ka3y;

- 3 ypaxyBaHHAM JBOX IONEPEIHIX MyHKTIB, HOPMHU IMpaBa, IO PEryIIOIThH
CHIpHI MPaBOBITHOCUHU, TAKOXK MOBMHHI OyTH 3a3Hau€Hi 3 OOIPYHTYyBaHHSIM

YOMY B KOHKPETHOMY CHOp1 CJIiJl 3aCTOCOBYBaTH CaM€ Takl MPaBOBI HOpMU™

[55, c. 192].
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Jlesiki HayKOBI[l BBa)KarOTh, 10 MPU aHaIi31 BAMOI'M BMOTUBOBAHOCTI PILIEHHS
Cyly Tepil 3a Bce Tpeda BHUXOAUTH 3 MPUPOAM CYIOBOI BIAIU, CTaTyCy CYMJIB 1
IHTepHpeTalli pillleHHs CyQy K aKTa MPaBOCYAs Ta AK MPOLECyalbHOTO JOKYMEHTA.
Ile no3Bonsie BUHTH 3a MEXI PO3YMIHHS BMOTHBOBAHOCTI PIIICHHS CyHy JIHUIIE SIK
HasBHOCTI B HBOMY MOTHBYBaJbHOI YaCTHMHH, 1 TIPU aHalli31 BMOTHMBOBAHOCTI
BUXOJMTH 13 CYyTHOCTI TaKOTO PIIIEHHS ¥ TaKOi MOro BU3HAYAIBHOI XapaKTEPUCTUKH,
K npaBocyaHIcTh [123, ¢. 223]. CporonHi CyaJii COpUMMArOTHCS SIK HOCIT BIIad, a He
K “‘ycTa, 110 IPOMOBIISIIOTH CJIOBA 3aKOHY , 00, XO4a BOHU 1 MOB'SA3aH1 PUIIUCAMU
3aKOHY, BOHU MalOTh CBOOOAY BHOOpPY: BOHH pOOJSATH BHOIp, MPOAMKTOBAHHWA HE
JUIe HOPMaMHu TpaBa, aje€ W MpaBWIaMHU TPOLEAYpH, IIyKAIOYH PIIICHHS, SKe
Halikpanle BiANoOBiJae curyanii. HemuHyde, mo ixHid BuOIp 3anexaruMe BiJ
IIIHHICHUX Cy/DKeHBb. SIK HOCIM Blagyd B JEMOKpATHYHINA CHUCTEMi, CyIJs NMOBHHEH
3BITYBaTH MpO Te€, SK BiH 1l BUKOPHCTOBYE, MOSICHIOIOYM NMPUYUHH, IO 1 3HAXOAHUTH
CBOE BIJOOpaXEHHsI y MOTHUBYBaJbHIA YaCTHUHI CYJIOBUX pilleHb. Bumoru 10
BMOTHBOBAHOCTI1 BaplIOIOThCS 3aJICKHO BIJ ayAWTOpii, sIKIi BOHA ajJpecoBaHa, Ta
MIOBHOBaXXCHb, SIKI TOKJIAJAIOTHCS HA KOXKHOTO CyAJ10. BMOTHBOBaHICTh aIanTy€eThCs
70 ayIMTopii, Ky BOHAa Ma€ Ha METI MEepeKOHaTH, ii BUMOT 3 TOYKH 30py IpaBa Ta
CIIPABEIJIMBOCTI, a TAKOXK YSIBJICHHS, sIke BOHA (JOPMYE MPO pPOJIb Ta MOBHOBAKEHHS
cyaal B mpaBoBiid cuctemi. OCKUIBKY 11 KOHIICTIlis 3MIHIOETHCS 3aJIEKHO B1J 4acy,
KpaiHU Ta MaHiBHOI 171e0JI0T1i, 00'€KTUBHOI ICTUHU B IIbOMY MUTaHHI HEMAE, A € JIUIIIEC
cpoba IpUCTOCYBATH ii 10 Ti€l UM 1HIIOT CUTYaIlli.

BMOTHBOBaHICTh CyIOBUX pIIIEHb CYyAiB HI)KYMX 1HCTAHLINA CIPSIMOBAaHA Ha
YYaCHHUKIB TPOBAKEHHS, CYCIUIbCTBO 3arajoM, ajie TaKoK 1 Ha CyAu BHUIIUX
IHCTaHLIN, SIKI MOXYTh CKacyBaTH IXHE PIIIEHHS Yy pa3l NOJaHHS anesuiiHOl 4u
KacariiiHoi ckapru. Cyau BHINMX I1HCTAHINIA 3allikaBieHl B yHidikamii cyaoBoi
NPAKTUKU Ta 3a0e3MeYeHH] CHpPaBeAJIMBOIO CYJOBOTO PO3MISY Ta HaMararoThCs
NEpEeKOHATH CyAH Ta TPOMAJCHKICTb, IO pIMIEHHS, $KE& BOHU MPOMOHYIOTH,
HaWOIIbIIe BIJMOBIIA€E YHHHOMY 3aKOHOJABCTBY 1 HaWKpalie IMMAXOAUTh s
BUPILIEHHS KOHKPETHUX MPAaBOBUX NpoOiieM, siki BUHUKIM. Llg mozasiiiHa Mera

BMOTHBOBAHOCTI, CHOpSIMOBaHA Ha y3TO/DKEHHS TIPABOBOI BHU3HAYEHOCTI 31
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CIPAaBEJIMBICTIO Ta CYCHUIBHUMHU IHTEpECaMHd Ta BKa3y€ Ha Te, IO OUIBIIICTh

IPABOBUX MPOOJIEM BUPIIIYIOTHCS HE MPOCTO KOHCTATAIIEIO 3aKOHY, & KOMIIPOMICOM,
AKUHN € pe3ybTaToM 3yCHJIb, CIPSIMOBAHUX Ha T€, 00 OOTPYHTYBATH Pi3HI IIHHOCTI,
K1 HEOOX1JTHO 3aXMCTUTHU. bisbiie TOro, 4acTo came MOIIyK IbOTO 30alaHCOBAHOTO
pillieHHs], sSike Mae OyTH 3IaTHUM 30epiratv CBOi SIKOCTI B MallOyTHbOMY 1 CIIyTyBaTu
npereneHTom, Oyae KepyBaTH CYIIsSIMH MPH CKJIaIaHHI SK PE30JTIOTUBHOI YaCTHHH,
TaK 1 MOTHBYBaJIbHOT YACTHHH CYIOBOTO pillleHHA. MOTHUBYBaHHS CyJJOBOTO PIllICHHS
Oo3Ha4yae #oro oOrpyHTyBaHHs, a He 0e30c000By aemoHcTpalito. lle o3Hadae
MIEPEKOHATH ayJUTOPII0, SIKYy TOMEePEaHHO HEOOXITHO YITKO BH3HAYUTH, IO PIMICHHS
BIJIMOBIAA€ iXHIM BHUMOTraM. AJjie IIi BUMOTHM MOXYTh BapilOBaTHCS 3aJIEKHO BIiJ
ayIUTOpIli: 1HOMI BOHU € CyTO ()OpMaJIbHUMHU 1 FOPUIUYHUMU, 1HOA1 BOHU CTOCYIOTHCS
HACJIJKIB: METa IIOJSATaE B TOMY, IIOO ITOKa3aTH, IO HACTIIKH € JOPEYHHUMH,
CIPaBENIMBUMH, PO3YMHHUMH 1 MPUHHATHUMU. Haituacrime BOHU CTOCYHOThCS 000X
ACTEKTIB, y3TO/KYIOYM BHMOTH 3aKOHY, XapaKTePUCTUKY (HAaKTHIHUX OOCTaBUH 3
PO3YMIHHSIM HACJI1JIKIB.

OTxe, BMOTMBOBAHICTh CYJOBOTO DIIIEHHS € 0araToacrneKTHOIO KaTeropiero,
JUTSL pO3YMIHHS SIKOT HEOOXIHO CHIBBIIHOCHUTU MIAXOAW 3 PI3HUX Tally3ei 3HaHb,
30KpeMa TICHUXOJOrii, JIOTiKH, cOIiojorii. BMOTHBOBAHICTH CYIOBOTO pIIICHHS €
IIPABOBOIO KAaTETOPi€l0, SKa OMHOYACHO € BHMOTOIO JIO aKTa CYIOBOI BIaau Ta
IPOIYKTOM MHCJEHHEBUX OIepalliii Ha OCHOBI NMEpPEKOHAHHsS Ta I[IHHOCTEH Cyiii,
CYI/IIBCHKOTO TIEPEAYYTTS Ta 1HIIWX YUHHUKIB. BMOTHBOBAHICTH CYyIOBOTO PIIIICHHS
Ma€ BaroMe 3HA4YCHHs, aJPKe € TAPAHTIEI0 JOTPUMAHHS TIPAB I YIaCHHUKIB CyJJOBOTO
IIPOBAHKCHHS, MATBEP/KYE OOTPYHTOBAHICTh PIIICHHS Ta BIiJACYTHICTH IIJICTAB JJIS

Horo neperisiay, CKOpOUYEHHS CTPOKIB BUPIIIEHHS CIIPaB.

1.2. I'ene3uc BUMOTd BMOTHBOBAHOCTI Cy10BOI0 PillIeHHSA

AHaJi3 ICTOPUYHUX ACTIEKTIB BMOTUBOBAHOCTI CY/IOBUX PIIIEHb JIJIsl IEPIOAY 10
XIX cromiTts He MOXe OyTH HAATO JACTadbHUM, NPUHAWMHI I OUIBIIOCTI
€BPOINEUCHKUX KpaiH: Cyaal B IUX KpaiHax JIOBFMU TMepiol Yacy YHHUKAIU

MOTHBYBAHHSI CBOIX DIIlIEHb 1 TOrOYacHI HOPMAaTHBHO-IIPABOBI aKTH iX JI0 IIbOTO HE
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3000B's3yBanu. OKpiM JOCHI)KEHHS BJIacHE BMOTHBOBAaHOCTI CYJAOBHUX pIIICHb,

BXJIMBO TaKO)K BCTAHOBUTH I[IHHOCTI, BIAMOBIAHO JO SKHX 3I1HCHIOBAIOCS
npaBoCcynls, 1 B KM Mipl cynal Opanu yyacts y (opmyBaHHI mpaBa abo MoIId
3MIHIOBAaTH MOTO YM BIUIMBATH Ha MOTO HOpMH. ICTOpisS MpaBOBHX CHUCTEM CBITYUTH
PO EBOJIIOIIO CYJOBHUX MPOLETYp Ta iX COPUMHSTTS.

OOOB'I30Kk MOTMBYBAaTH PIIIEHHs 3'SIBUBCS BIJIHOCHO HEJABHO, a KOPOTKHUU
ornsAn 1cTopii BMOTHMBOBAHOCTI CYIOBOTO PIIICHHS JOIMOMarae IpoaHali3yBaTu
3HaYEHHS1 Ta OOCSr HaBEJACHHS MOTHBIB y CYyJOBOMY pIIIEHHI Il 3a0e3MeyeHHs
IpaBa Ha CIpaBeAJIUBUIN CyqoBHM po3misa. OgHa 3 OCHOBHMX NMPUYHMH BIACYTHOCTI
BUMOTM BMOTHUBOBAHOCTI MPOTATOM TPUBAJIOrO TMEpIofy dYacy TMmojisraia y
OPUBLICHOBAHOMY CTaryCcli CyAJIB, SKUX BBa)Kajlu KBadi(IKOBAaHUMHU TOJOCAMU
3BHYal0 a0 Mpe/ICTaBHUKaMHU CyBEpEeHa, Kepea yCsIKOi CIIPaBeiIMBOCTI.

HaiiGinpm excTpeMalbHUM BUIMAJOK BIJICYTHOCTI MOTHUBYBaHHS 3YCTPIYAETHCS
B Opjaii, A€ AJisl BUPILIECHHS CIOPiB 3BepTaroThes 10 boxoro cyny. “Cymaai, - nuiie
Jlxon Timiccen, - cxoke, BIABaIMCA O HLOIO JIMIIE Yy BUIAAKY TPYAHOLLB Y
noBeieHH1 (DakTiB ad0 TPYIHOIIIB y JOBEICHHI MpaBa, TOOTO KOJIU BOHU HE 3HAJH,
Ky MpaBoBy HOpMmy 3actocyBatu’” [158, p. 205]. ¥V upomy BHNaaKy BUMOra
BMOTHBOBAHOCTI HE TUIbKM HE BUpaKajacs 4YiTKo, aje il He Oyna BiJjoMa caMuM
CyalaM, SIKl TMOKJIagarTbcss Ha bora y 3aiiicHeHHl npaBocynas. lle 3HakoBuid
BUIQJIOK, SIKUM Ma€ OLIbIe CHIIBHOTO 3 PEJiri€lo, HiX 3 MPaBOM, ajle € HApOJIHOIO
dbopMoI0 MpaBOCyAIs, KIHIEBOIO METOIO SIKOTO € BCTAHOBJICHHS CITPaBEAJIUBOCTI.

[Ticast moTpsICiHb BEJIMKUX BTOPTHEHb Ta MajiHHA 3axigHoi PumMcbkoi immepii,
3BUYAll CTaB OCHOBHUM JIXKEPEJIOM IMpaBa, 0COOIUBO, ajie HE BUKIIIOYHO, B pErioHax,
JIe TEpPMaHChKUI €JIEMEHT MepeBa)kaB HaJl OIbII-MEHII POMaHI30BAHUM HACEJICHHSIM.
3BUYail po3MIAIABCA SIK CYKYyHHICTh TPAAMIIIHUX MPaBHII, 31€0LTBIIIOT0 HE3MIHHUX.
bynb-sike nuTaHHs, Oydb-sSKUH CIIp MaB BUPIIIYBaTUCS, 3BEPTAIOUYHCH JI0 ILIHMX
[IAHOBAHMX MPAaBOBHX HOPM. 3aBAAHHS CyIJl MOJIATajIo B TOMY, 100 “3HAUTH MpPaBO
B pe3yabTari MpolEeAypH, SIKOI0 BiH KEpyBaB 1y pe3ysbrari sikoi (hOpMyBaBCsl BUPOK,
00 MiJAraB  3aTBEp/DKEHHIO 300paMu  BUIBHUX  4osoBikiB. [IpaBocynns

3MIIACHIOBATIOCS B MEKax 300piB BUIBHHUX YOJIOBIKIB PETIOHY KOJIETIEI acecopiB, SIKi,
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nounHarouu 3 Kapma Benukoro, craBanm mocTiiHUME, a OTxe, npodeciinnmu. L

KOJIET1sl, MMiJl TOJIOBYBaHHSAM Tpada abo MOro 3acTylHHUKA Ta MiJ KOHTpoOJeM 300DiB,
Maja BHMSIBUTH MpaBWIO (3BUYAil), 110 MmiajsArano 3actocyBanHio. Llei tum cymy
nepexuB (peofalibHy ernoxy; KIIbKICTh KOJIET1d HaBITh MHOMKUJIMCS, KOKE€H CEHbHOpP
IparHyB MaTu CBOIO BJIACHY HOpHUCAUKIIF0. OO0OB’sI3K0Ba MPUCYTHICTh Ha 300pax Bxke
He OyJia MPUBLIEEM BUIBHUX YOJIOBIKIB, @ BUBHAHHIM CEHbUOPIaNbHOI BIaau 3 OOKY
TUX, XTO il TiAKOpsBCs. 300pu OubIle HE Opasik ydacTi y MpoIeci CXBAJICHHS YU HE
CXBAJICHHSI PILLIEHHS; BOHU HaJlaBalid oMy HEOOX1AHY TacHicTh. Ha koxkHOMY erarti
IPOLEYypH DPINICHHS TPUUMAIACA CYJOBOIO KOJIETI€I0 3a BHUMOTOKO IPEICTaBHHUKA
CEeHbHOpa, BKJIIOYHO 3 OCTaTOYHMM pilleHHAM. YieHu Kojerii Maid Jiuiine
TTOBHOBA)XCHHSI BU3HAUATH 3BUYAEBE MPABO, SIKE IMITXOIUTH 10 KOHKPETHOTO BUMAAKY
[157, p. 398]. BoHu, 3a OpUHIUIIOM, HE MaJIM KOAHOI BJIaJ Iy, CTBOPIOBATH HOBY
npaBoBy HopMmy. OOCTaBHHM JOBTO 3aJIMINAIUCS HECTPUSTIUBUMHU IS 301TBIIICHHS
poii cyaaiB y (gopMyBaHHI mpaBa. 3BEpHEHHS /10 IppalllOHAJBHUX JOKa31B Malio
CIOPHSUIO PO3BUTKY TIPABOBOIO MHUCJEHHS;, B KpallHOMY BHUIIQJKy BHPIIIECHHS
IPaBOBOI CYNEPEYKH MOIJIO 3aJIeXkKaTH BiJl pE3yJIbTaTy Cy/loBUX nebaTiB. CTabuIbHICTD
BJIQJIHUX CTPYKTYp, 1 0COOIMBO 30€pEKCHHSI BUKIIIOYHO ClIHCHKOI €KOHOMIKH, SKa
3Haja Jidine OOMeXeHuW OOMIH, HE CTBOpIOBajia HOBUX IMpOOJEeM 1, OTKe, HE
CTUMYJIIOBaJIa TBOPUYICTh CY/JII Ta HEOOX1AHICTh BMOTUBOBYBATH PIIIICHHS.

Hapemri, 3 3aHenanomM i1 Maike 3HUKHEHHSM ILIEHTPAIBHOI BJIAJM B 3HAYHIN
yacTuHi 3axigHoi €Bpornu 3 IX cromtts BiaOynocs ocialneHHs: CyqoBOi Biaau. Y
KOH(IIKTaX MDK “MOTyTHIMH~®  CEHbHOpaMH, KOMIIPOMICHI pilIeHHS (uepe3
MEPEroBOpY TOIIO) Majy IepeBary HajJ CyBOPHUM 3aCTOCYBAaHHSIM IPABOBOI HOPMU
(3BMYar0) 4epe3 BIJIICYTHICTh BIaAM, 37aTHOI 3a0€3MEYUTH BUKOHAHHS CYIOBOIO
pimenns [157, p. 399]. 1 Bce xk, came B (eomanbHy €MOXy Yepe3 PO3aApOOJICHICTh
BJIAJM TIOCUJIIOETHCS PI3HOMAHITHICTH 3BHYAiB. OCKUIBKM IO BIJHOIIEHHIO 70 OCiO0,
Oi/UIeNIMX BIaAl CEHbOpa, CylOBI PIIIEHHS Mald aBTOPUTET. Y MeEKax KOXKHOI 3
CEHBUOPIN CyIOBl paaud JOTPUMYBAIMCS 3BUYAIB, SKI paHIIIE pPEryaioBan
MPaBOBIIHOCUHU Yy MEXKax OLIbII OOIMPHOI TEpUTOPIi a0 HACEJICHHS 3 OJHAKOBUM

C€THIYHUM INOXOKCHHAM, aJI€ BHM3HA4YarO4u 'I'X, 34CTOCOBYIOUM 3 HCMHWHYYHUMH
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BaplanTaMu. TulbKM naM'aTh CyQAiB JAIMCHO 30epirajna 3BHYald y dYac, KOJHU

MMCEMHICTh, NMPUHAMMHI Ha PIBHI MICIEBUX HOPUCAMKINKM, 3HUKIA. Llg moctynosa
nuBepcudikalliss 3BUYAEBOTO IIpaBa € TMEPIIOI0 O3HAKOK UIHO30PHOCTI CYBOPOTO
3aCTOCYBaHHSI MPUHIMITY MPO T€, L0 CyAAs HE MOXXE CTBOPUTH IPaBUIIO, SKE BiH
3aCTOCOBY€ CAMOCTIHMHO.

Ponb cynai y dopMmyBaHHI IIpaBa CTaHE 1€ OLIbIIT OYEBUIHOIO 3 MOSBOIO HOBUX
YMOB JXHUTTA Ta popMyBaHHsIM (eonanbHoro mpasa. Bike 3 IX cTomitrs Gpopmyerbes
3BUYail, a00 TOYHIIIE KUJIbKA 3BUYAIB; 30KpEMa, y 3B'A3KY 31 CIOpaMHU, IO BUHUKAIOTh
13 (eomanpHO-BacaILHOTO JOTOBOPY, CYIIi, TOOTO Bacaimu, fKi ‘‘3MIHCHIOIOTH”
dbeonanpHUN Cy CBOTO CEHbOpa, BU3HAYAIOTH 111 3BUYa€EBl nmpaBuia [159, p. 114].

Ha 3pocranHs poni 1 3HaYeHHs MPaBOCYAJs 3HAYHUN BIUIUB CIHPUYUHUB
PO3BUTOK TOPIrOBEIIBHUX BIAHOCHH Ta 3pOCTaHHSA 3HayeHHs MicT. LI 3miHuK
TPaAMIIIITHUX YMOB KUTTS BUKJIMKAIU BEIUKY KIJIbKICTh HOBUX MPOOJIEM Ta CUTYaIIiH,
AK1 3BUYA€BI HOPMU HE MOIVIM BPETYJIIOBAaTH HAJIEKHUM YMHOM. MIIJaHU yCB1AOMUIIN
cnenuivHICTh CBOIX MOTPEO: OMHUM 3 MEPIIUX MPUBLICIB, 32 IKUA BOHU OOpoOJIHCH,
Oyn0 mpaBo OyTH MiACYIHHUMH OKPEMOMY CYAy, A€ CYAAl Malld MOXOAUTH 3 IXHBOTO
cepenoBumia. Ili cynal BUKOHyBanu HE BUKIIOYHO (YHKINT Cymji, ane i, 3a3BUYAiA,
OTPUMYBAJIM IIUPII MMOBHOBAXKECHHS, SKI POOMIN iX OQIUIMHUMU TpEACTaBHUKAMU
MICBKO1 'pOMajiy, BIAMOBIIaJIbHUMH 32 11 ynpaBiiHHSA. BoHu “Bu3Hadanu” mpaso, 6e3
YITKOTO PO3MEXYBaHHS MK CYyJOBOIO (DYHKIIIE€IO Ta PENPE3CHTAIIEI0 HOPMOTBOPUOL
Biaau. Lle yacro BigOyBanocs miJl 4ac BHUPILIEHHS CIOPY, KU BUHUK Y KOHTEKCTI
HOBOi 1 Ba)JIMBOi MpoOiemMu, abo iCHyBaja HEBHU3HAUEHICTh IIOAO HOPMH, SKa
NOBMHHA OyTH JoTpuMaHa, a0o Oyiu 3JI0BKMBAaHHSA, BUKIWKAHI TEBHUMHU
npaktukaMu. Toal cyaal 3A1MCHIOBAJIM BUPILIEHHS KOHKPETHOI CIpaBU K MPABUIIO
U  MallOyTHROTO  NUISIXOM  BHUHECEHHS  ‘“‘pernamMeHTHuX moctaHoB”. lle
MOBHOB&)XEHHSI WIOAO BUPIIICHHS CHOpPY UUISIXOM CTBOPEHHS HOBOIO MpaBuiia
MOBEIIHKHA MPOSBISIIOCS MEPEeBaXHO y cdepax, /€ HOBI YMHHUKH Majl HaWOLIbII
OpsIMUN  BIUIMB: TIOJNITUYHI Ta QJAMIHICTPAaTUBHI 1HCTUTYTH, OIIOJATKyBaHHS,
oprasizailisi €eKOHOMIKH; TaKOX MpoueaypHi nutaHHs. lIpore cynnl 3aauiiaroTbCs

3000B'sI3aHUMH 3HAXOUTH Y 3BUYASAX MpaBUia JIJIs 3aCTOCyBaHHs. ToMY, HaBITh SIKIIO
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CyAJl CTBEpP/UKYBaJIM, WO 3aCTOCOBYIOTh JIMIIE 3BHYaidl SK €IMHE JDHKEPEIo

TPaauIlIMHO JIMCHOTO TIpaBa, BOHU 3MYIICHI 3a HEOOXITHICTIO aJlalTyBaTH,
JIOTIOBHIOBATH, a00 HaBiTh 3MiHIOBaTH ioro. I1ig 3actocyBaHHSAM 3BMYAIO CyIJi, SIKI
HOoro TiiyMaudaTh, 4acTO HaB'S3yBajM PIIIECHHS, O SIKOTO BOHU JIWIIUIM B PE3yIbTari
MIpKyBaHb Ha OCHOB1 BUBHAHUX MPUHITUITIB 3BUYAE€BOTO Mpasa [174, p. 6].

VY ocraHH1 CTONITTS CEpeIHbOBIUYS LIEHTpaIbHA BIaJa 3MILHUJIACSA B KIIBKOX
KOpOJIIBCTBaX 1 KHs31BCTBaxX 3axigHoi €Bpomu, ocoOnmuBo B AHDmi Ta @Dpaniii.
CyBepeH 3HOBY CTaB 3/aTHUM 3a0e3MneuyBaTh JOTPUMAHHS CBOIX JIOBFOOUYIKYBAHHMX
npeporatuB. OCKUIBKM MATPUMAHHA TIOPAIKY 1 MHUPY OYJIO BaXIHBUM IS
BEPXOBEHCTBA IIEHTPaAJIbHOI BIAIM, OCOOJMBA yBara MNPUILISAIACS KOPOJIIBCHKOMY
npaBocyaato. Koponb po3misigaBcst sSIK KEPENIo BCbOTO MPAaBOCYAAS, SK TOJOBHUHN
OXOpOHeIb TpaBa (ToO0TO 3BMYAiB). BiH 31iliCHIOBaB MpPaBOCY/s, OTOUYCHUI CBOIM
JIBOPOM; PO3IIMPEHHSI CYAOBOI AISNTBHOCTI IHOTO JBOPY, IO HIIJIO MapaneiabHO 3
(aKTUIHUM 3pOCTAaHHSIM KOPOJIBCHKOI Bia/, MPU3BOIMIIO 10 CIEIiani3alii ofHi€el 3
CeKIIll JBOpY, sIKa MIBUAKO CTaBajla aBTOHOMHOIO topucaukiiero [142, p. 26]. B
AHIIIT KOPOJIBCBKI CyOu IMOCTYNOBO BHUTICHWJIM 3BHYA€Bl IOPUCAMKLII y BCIX
BaXUMBUX crpaBax; a y Opanmii [lapmamenT yTBepauBcs 3ae0UTBIIIOTO dYepe3
3aMnpoBaPKEHHs] KOHIIEMIIIT amessIi 1 CTaB Cy/IoM OCTaHHBLOI 1HCTaHIli. AHAJOTI4YHE
SABUIE BIANOBIAAE 3MINHEHHIO LEHTpanbHOI Binaau LlepksBu: nmoumnaroun 3 XIV
cromittsi, Pumceka Pora 3milicHioBana mpaBocymnas Bim imeni [lanmu. [lomiOuuit
PO3BUTOK CIIOCTEpIraBcsi 1 B OUIBIIOCTI BEIMKMX KHS3IBCTB: TosiBa Panu, ska
3I1MCHIOBajJa MPABOCYIIS BiJ IMEHI KHs35, 30KpeMa 3 amessiifHOI0 1HCTAHLIEIO.
HeoOximHO 0COOMMBO MIAKPECIUTH TOSBY CYAIB allelsAliiiHOT 1HCTAHII TOMY, IO
poJib cyaniB y ¢hopMyBaHHI ITpaBa TaM Habarato BaXKJIMBIIION, HIXK Y Cy/laX HUKUUX
1HCTaHIlIH, mpo sAKi Wnwtocs paxime. I me 3 gBox npuuuH. [lo-niepire, yepes ponb 1ux
IOPUCIUKINNA B YHidiKalli mpaBa, Yd TO NUIAXOM arlefiAilii, Ik y KOHTUHEHTaJIbHIN
€Bponi, YM LUISIXOM PO3IIMPEHHS MPAMOi KOMIETEHUIi CyaaiB, sK B AHIIII.
[To-npyre, Takox TOMy, IO Il CyJJl MPEIACTABISUIM KOPOJIBChKY a00 KHA31BCHKY
BJIaJly, a 11e IPSIMHUM YMHOM TOCHITIOBAJI0O BUMOTY BMOTHBOBAHOCTI CYIOBUX PIIICHb.

[Ipore, mi cymaai HE MOTIM BUHOCUTH PIIICHHS JOBUIBHO, TaK CaMo, SIK 1 CaM CyBEPEH.
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Bonu tpaauniiitno 6ynu 3000B°s13aH1 JOTPUMYBATHCS 3BUYAiB Ta MPUBLIETB MiAJaHUX.

[IpaBoBI HOpMH YTOUHIOBAJIM OOMEXEHHS MMOBHOBAXEHb CYIIIB, IO TOXOIAWIH 13
00XXECTBEHHOTO 3aKOHY, MPHUPOAHOTO 3aKOHY TOmIO0. [i KOpOJIBCHKI YW KHA3IBCHKI
IOPUCINKINT, OJHAK, KOPUCTYBAJIHCS BEJIMKOI aBTOHOMICIO VY (QopMysIroBaHHI
npaBoBux HopM. HoBa mpaBo3actocoBya mpoueaypa GOpMyeTbCS Y IHX
IOPUCAMKLISIX HAa OCHOBI CYyIOBHUX HpeleNeHTIB. MK MNpoueIypHUMH 1
MaTepiaibHUMH HOPMaMH PO3PI3HEHHS HE OyJ0 YITKUM: came 4epe3 1€ MOCTYIMOBO
YTBEPIKYETHCSI POJIb CYIOBOI TMPAKTUKH SIK aBTOHOMHOTO JpKepena mpasa. Jleski
dpanIy3pKki TekcTH KiHIg XIV CTOMTTS mpsiMO BU3HAIOTH 32 KOPOJIBCHKUMU CyIaMHu
IIPABOTBOPUYY POJIb 1 HABITh CTABISATH CYAOBY IMPAKTUKY BHUIIE 3a 3BUYAM, OCKIIBKU
CY/IOB1 PIIIEHHS MOXYTbh HIATBEPAUTH a00 “BUNPABUTH 3BUYAEBY HOPMY: KOpOJIb
Moke pedopmyBaTH “morani” 3suyai [159, p. 15].

Texctu Konekcy FOctuniana 3000B's13yBaliv CyIJIr0 3aCHOBYBATH CBOE PIIIICHHSI
Ha 3aKOHaX, /0 SIKUX MPUPIBHIOBAJHCS PIllICHHS, BUHECEHI OCOOUCTO IMIIEPaTOPOM,
o Oynu OOOB'S3KOBMMHM y BCIX aHAJOTIYHMX BHmaakax. Cyaas HE MIT CaMOCTIMHO
CTBOPIOBaTH IMPAaBOBY HOPMY; BiH, Y NPHUHLHII, HE MII CTBOPIOBAaTH Ta CIiAyBaTu
nperenenram: non exemplis, sed legibus iudicandum est (cymutu cmig He 3a
NpUKJIaJaMHy, a 3a 3akoHamu). OJJHaK y BUIAJKy POTaJIMHU B 3aKOHI, TeKCT [{urecTiB
JI03BOJISIB  CyAJll BUKOPHUCTOBYBATH 3BHYAl, a TAKOX AaBTOPUTETHE pIIICHHS, SKE
3aBXK/IM MIATPUMYBAIOCS TOCTIMHOIO CYIOBOIO MPAKTUKOIO (rerum perpetue similiter
iudicatarum auctoritatem). CynoBUi NOPELEACHT TaKOX MIT  CIYXWUTA  JJIs
BCTAHOBJICHHS 3BMYAIO: 3a CIOBAaMHM YJjblliaHa, CJiJ] BpPaxOBYBaTH B ILIbOMY
BIJIHOIIICHH] BU3HAHHS 3BHUYA€BOI HOPMU IMOMEPEIHIM MPOTHIICKHUM pilieHHs M [ 159,
p. 110].

[Tounnaroun 3 XII cromiTTs, TJIOCATOPH Ta TOCTIIOCATOPU MEPEHHSIIA Il
npuHIUny. Bonu HagaBamu cyaii oOMexeHy poib y (popMyiroBaHHI MPABOBUX HOPM:
CYZIOBI IIPELEIEHTH caMi 110 co01 HE MaJv )KOTHOT'O aBTOPUTETY B LIbOMY B1JHOILIEHHI.
Bunstok mnepenbavaBcsi 1 pillieHb, BUHECEHHX OCOOMCTO IMIIEPaTopoM Ta
3aCTOCOBYBABCS JI0 PIJKICHUX pilleHb iMrepaTopiB CsieHHoi PumMcbkoi iMnepii Ta

no pimens [Tanmu Pumcbkoro. BpaxoByroun BaxIHMBICTh 3BUYAIO SIK JPKEpena MpaBa B
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CepenHboBIY4Yl, POMAHICTH Ta KAHOHICTHM OCOOIMBO 30CEpEIKyBajd yBary Ha

3B'SI3KaX MK CyJOBMMHM IPELEACHTAMU Ta 3BUYA€EM: BIANOBITHO /10 HABEIECHUX BUILE
IPUHIIUIIIB, BOHU BPaXOBYBAJIU SIK MPELIEJICHT, 1 HABITh OJJHE TOTIEPEAHE MPOTUIIEKHE
pillIeHHS, K TOCTaTHIN MoKa3 3Bu4aeBoi Hopmu [173, p. 174]. Llg miHHICTH Cy1I0BOTO
pillleHHs K MIATBEP/PKCHHS 3BUYAI0 TOCHIIIOBAIACS O3HAKOK  IMyOJIYHOTO
nporosnomeHHs. Cyans OyB yHOBHOBaXCHHMI BH3HABATH 3arajbHOBIIOMOIO 3BUYAEBY
HOpMY, Ha SIKy MOCHJIanacs CTOpPOHA y MPOIECi: y IbOMY BUIAJKYy ICHYBaHHS HOPMHU
He mnoTpedyBasio nokaziB [164, p. 137]. IlpeueneHt mir OyTH COpsIMOBAaHUM Ha
HIATPUMKY 3arajJbHOBIIOMOi 3BHYA€BOI HOPMH. TakuM YHMHOM, CyJOBa MpAKTHUKA HE
BU3HaBajacs SK MpSIME JDKEPENo MO3UTHUBHOTO TmpaBa. [loHATTS crnpaBenIuBOCTI
BIZIrpaBajo y LbOMY BaXIUBY poisib. [IpaBocynns - e MparHeHHS JIOAUHH 0
CIIPaBEIIIMBOCTI, 3aCHOBAHOT Ha OOKeCTBeHH1M mpuposi. BoHO BupaxaeThCs y mpasi,
sIKE€ Ma€ aBTOPUTET TUIbKHU B Tid Mipi, B sIKIi BOHO BUpaxkae crpaBeasuBicTs [178, p.
92]. V mocartopiB ICHyBajdu JBl TEHACHI] II0A0 IOBHOBAaXXEHb CYJAl y NUTaHHI
TIymMadeHHs. [l OJHMX 11 NOBHOBaXXEHHsI IIMPOKI: €MHA MeTa - JOCSTHEHHS
CIIPaBEIJIMBOCTI, HE3aJIEXKHO BiJl (opMu npaBwi. J[s 1HIIUX, 1 1€ TEHJEHIIIs, sKa
nepeBakayia, TIYMaueHHS MOKe Oa3yBaTHCS TUIBKM Ha 3aKOHI: JIHMINE THCaHa
CIIPaBEIJIUBICTh, TOOTO 3arajibHI MPUHIUIIN, 0 MICTAThCS y Tekcrax Corpus luris
Civilis, MOXYyTh OyTH 3aCTOCOBaHI 1100 KOHKPETHOI'O MpaBa, AK€ BIH MOXXE TAKUM
YIHOM OOMEXUTH a00 po3upUTH. JIKie Koposib MaB MOBHOBAKEHHS BUCIIOBIIOBATU
HENUCaHy CHpPaBeIJUBICTh 1 (QopMmynoBaTH 1i y NOPaBOBY HOPMY; CYIAAS MIr
3BepTaTHUCA 0 HEl TUIBKH Y pa3l MpOTrajuH y TO3UTUBHOMY IpaBi.

Komu cymni HeoOXigHO TIAymMauyuTh 3aKOH, BIH TOBHHEH IIepIl 3a BCE
BpPaxoOBYBAaTH HaMip 3aKOHOMABIIA. SIKIIO BiH HE BUPaXEHHM, 1HTEprpeTaTop (Cyaus)
MOBUHEH TIparHyTu BUSIBUTH ratio legis. [locTrmocaropu migkpecaoTh BaKINBICTh
OCTaHHBOI, 32 SIKOI0 TEPMIHM 3aKOHY MalOTh TEHJCHIII0 3HUKATH. binbiie, HDXK iX
NOTIEPEIHNKH, BOHU TMPArHyTh HaJaTH, 3aBASKH PUMCHKOMY IMpaBy, BIANOBiAlI Ha
npobiiemu cBoro yacy [146, p. 22]. Sxmio ratio legis He 3raayeTbcsi y 3aKOHI,
IHTEpHPETaTOp MOBUHEH IIYKAaTH HaMIp, SIKMHM 3aKOHOAABELb MMOBUHEH OyB pPO3yMHO

MaTH, MPUYHMHY 3aKOHY, SIKy MOXXHA MPUITYCTUTH: 3aKOH IIOBHUHEH OyB OXOILIIOBATU
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BCE, IO BIAMOBIJA€ aHAJOTIYHIM MPUYMHI, X04ya 1€ MpsIMO HE OylnOo BHUPaXEHO B

3akoHi [147, p. 22]. Cynai Manu TEHIACHINIO TOKJIamaTucs Ha ‘“‘mpodecopchke”
TIIyMau€HHs, MPUHANMHI, KOJM HIUIOCA MPO OOIPYHTYBAHHS PIIIEHHS Ha OCHOBI
TeKCTiB HaykoBoro mpasa. Jlo XVI cronitts communis opinio doctorum HagaBaio iM
Maiike 000B'SI3KOB1 TJIyMaueHHS.

3 omsimy Ha OOMEXEHI IMOBHOBAXKEHHS Cy[Jl Y BHU3HAYE€HHI 3aCTOCOBHOI
PaBOBOi HOPMH, MOCTABAJIO MUTAHHS, YM 3000B'si3aHI aBTOPU CYIOBOTO PIIIEHHS
BKa3yBaTH IOPUJIMYHI MIACTAaBH Mg WMOro MNPUUHATTA. Y KIACUYHINA CHCTEMI
dbopMyIsIpHOTO TIpoIieCcy MpobiieMa He BUHHUKAIA Yepe3 MOABINHY 1HCTAHITIIO - 1n jure
Ta in judicio. Skimo crip, 10 MiAJATae BUPIIIEHHIO, HE MIT OyTH TOYHO TOB'SA3aHUMN 3
KOHKPETHOIO HOPMOIO, TPETOp po3poOisiB “dopmyny”, 1m0 omnucyBaia (HaxTy,
3a3HaJyaja BIJAMOBIJHI BHUMOTM CTOpPIH 1 BHW3HaJaja JBa MOXJIHMBI pimieHHS. Lls
dopmyna, Oyayud TPUUHITOI CTOPOHAMHU, J03BOJsIA cymal (HempodecioHay)
BUOpaTH OJHE 3 PINICHb 3aJIEKHO BiJ HAJaHUX CTOPOHAMHU JIOKa3iB. Y Il cucTeMi
IOpUMYHE MOTHMBYBaHHS € POOOTOIO MPETopa Ha MoYarKy mporecy, a He cymiai [137,
p. 273].

Y mpomemypi extra ordinem mi3HROi Pumchkoi immepii, ska 3aMiHHIA
dbopMysipHUE TpoLEeC 1 cTajla OCHOBOIO ISl PUMCHKO-KAHOHIYHOTO TPOLECY, CYIIs
CTaBaB CIy>KOOBLEM, SIKHI OTPUMYBAB CBOi IOBHOBAKEHHS B1J1 iMriepaTopa. Ha Hporo
HAKJIAJAl0ThCd OOOB'SI30K 3aCTOCOBYBAaTH JKEpesia TMO3WTHMBHOTO TIpaBa Mij dac
MIOCTAHOBJICHHS PILICHHS, ajie BIH HE 3000B'sI3aHUI MOTHBYBAaTH MOTO H1 B YaCTHUHI
3aCTOCYBaHHs IpaBa, HI B YaCTHHI OLIHKH JOKa3iB. Jluie myxe piako y TeKCTax
Corpus luris Civilis MokHa 3HANTH HATSIKA HA BMOTUBOBAHICTh MEBHUX PIIIEHb, 1 TO
SIKITO PIIICHHS JOKYMEHTYBAIOCS.

SKIIo cepeHpOBIYHA JTOKTPHHA, SIK MU Oa4MIIM, Maji0 BiJACTYITAJIM BiJl TEKCTIB,
310panux y Corpus luris Civilis momo pomni cynai y GopMyltoBaHHI TpaBa, Ta K
oOCTaBMHA  TOSACHIOBAJIa  HE3HAYHE  3aIliKaBICHHA  IOPHUCTIB  MPOOJIIEMOIO
BMOTHBOBAHOCTI BHpOKiB. JKomeH mioc /lurecty He CHoOHyKae iX po3mIsiiaTé Iffo
npobiemy 3arajgom. Y mioci g0 D. XI, 6, 1, Akkypc po3misijae HeOOXIIHICTh CYIi

MOTHUBYBATH CBO€ piI_HeHHﬂ JIMIIC 'y BHUIIAJIKY, KOJIHN BiH BiI[XI/IJIHC I103K1Baya, SIKUM
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MOMIJIMBCST 'y BHOODI [ii, 100 3amo0irté 3acTOCYBaHHIO 3amepedeHHs res judicata,

SKIIO BIH 3BEPTAETHCS A0 1HIIOrO TUIY Ail y HOBIM iHcTaHMii [137, p. 274]. 3oBciM
iHma copasa 3 kaHoHictamu. 3 XII cromitrs 6arato XTO 3 HUX BUBYAB MPOLEAYPY, 1,
BIJIMOBITHO, CYOOBUM  po3misan Ta #Woro  ¢opmy. PO3BUTOK  MHCHMOBOI
PUMCHKO-KaHOHIYHOI TPOLIEIypH NPHUBIB JO MOSBH KUIBKOX JACKpeTasii, 310paHux
I’puropiem IX mig HazBoro De sententia et re judicata. OquH 3 UX JEKPETIiB, BUIAHUI
[nokentiem I y 1199 pori, ke 3a3HauaB, MO Cy/AJi 3a3BUYail HE MAlOTh 3BUYAIO
BKa3yBaTH Y CBOEMY BHUPOKY BCl MIPKYBaHHS, K1 IPUBENH X O YXBAJICHHS PIIIECHHS
B TOMY YH IHIIOMY HampsiMKy. ToMy, SIKIIO BUPOK OyB BHHECEHWUU KOMIIETCHTHHUM
CYIJICI0, CIIiJ MPUITYCTUTH - HaBiTh 3a BIJICYTHOCTI BKa31BOK y TEKCT1 BUPOKY - IIIO
npoienypa Oyiga JOTpUMaHOI Ha TMijcTaBl aBToputery res judicata. [IpobGiemu,
MOB'SI3aHI 3 BHUPOKOM 1 MOTO MOTHBYBAHHSIM pPO3NIsiAa0Thesi aBTropamu Ordines
judiciarii (TpakTaTiB OpoO MPOIEAYPY) Ta OCOONMBO JACKpETaNiCTaMU Yy iXHbOMY
xoMeHTapi 10 De sententia et re judicata.

Tankpen, aBrop onHoro 3 HaiiBuzHayHimmx Ordines iudiciarii, onucye 3BUYHY
CXeMy MOTHBYBaHHSI BHUPOKIB: Cy[Jsl TMOBHHEH BKa3aTh Ha BUMOTH Ta BIJIMOBiI
CTOpIH 1 B3araii mpo Te, mo Oyio 3asBiIeHO0 0boMa cropoHamu. [IpoTe 11 MOTHBU HE
NepeayoTh PE30JIIOTUBHIM YacTUHI BUPOKY y MOJENi, SKy BIH HaJae, a MICTATH
3arajibHy (QopMyiy, sika nependadae, 1m0 BCi HeoOXigH1 (opMalbHOCTI Oyiu
notpuMani [137, p. 274]. Tankpen 3ayBaxye, II0 MPOMYyCK 3asB ab0 apryMeHTIB
CTOpIH HE BIUIMBAa€ Ha JIHMCHICTh BUPOKY. [OCTI€HCIC MIAKPECIIOE, L0 BUPOK €
HENIWCHUM, SIKIIO BiH MICTUTh MOMWIKY. Tomy uis cyaal HeOe3meyHO BKa3zyBaTu
MOTHUBU TIPUUHATTS pimeHHs [189, p. 122]. Amke SKI0 BOHU HEMPaBUIIbHI, BUPOK
HEJIMCHUM, HABITh SKIIO MOro MoxkHa Oysio O MOTHMBYBaTH IMpaBWIbHO. [OCTieHcIic
HABOAUTH NMPHUKIAAK 3 JlurecTy 11010 MPpUYKH BiIMOBH Bij omiku Ta Jii redhibitoria,
a TakoXX JBa BuUmMajaku 3 3amoBiToM y Jlekperamisix I'puropis IX. I BiH poOuth
BHUCHOBOK: SIKITIO CYIs1 00epeKHUI, BIH HE BUCIOBUTH KOMTHOI IPUYUHU TPUHHSTTS
pimmenHs. [Ipore g pekoMmenaaiiist Mae m'sstb BUHATKIB. Cy/is1 TOBUHEH MOTHBYBAaTH
CBOE PILIEHHS: MO-MEpIIe, KOJMW BIH 3MYLIEHUN BIAXWJIUTH BUMOTHM IO3MBaya yepes

HEBIJIMOBIHY 3asBY: propter ineptam petitionem; 6€3 MOTHBAIlii BIAMOBIIa4 Mir OU
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NOCHJIATHCS Ha aBTOpUTET res judicata y HOBIH crpaBi, MPaBUIBHO CPOPMYIbOBAHIN

1oro pasy. [lo-apyre, Komu cyais BIAXUIISETHCS BlJ] 3aralibHUX MPABUII, HAPUKIIA],
SKIO BiH HE TIOKJIaJIa€ Ha CTOPOHY, IO Mporpana 000B'SI3Ky CIUIaTH CyAOBI BUTpPATH.
[To-Tpere, konm BiH 3BUIBHSAE BiJ BUKOHAHHS PIIICHHS BIAMOBiAa4a y TO30Bi MPO
BUTpeOyBaHHS peyi depe3 Te, 0 Ha MOMEHT BHHECEHHS BUPOKY BIJAINOBiJAa4 HE
BOJIOZIE€ PIUYI0; 3HOBY K TaKu, 1100 BIJMOBIaY HE MOCUIABCA HA BUKIIOYCHHS res
judicata y pa3i HOBOTO TO30By NpO BUTPEOyBaHHS, KOJIM BIJINOBIJIa4 3HOBY
BOJIOZIITUME OCKap>KyBaHOIO piudro. [lo-ueTBepre, KoM Cyaas 3MyIIEHUH 3BUTBHUTH
BIJIMIOBIIaua 4epe3 3araryBaHHs mporecy. [lo-m'site, icHyBama oOkpeMa CHUTYyallis,
3yMOBJICHA TOTOYaCHUM KOHTEKCTOM, KOJIM CYJJsl TOBMHEH MOTHUBYBaTH BUPOK - Y
crpaBax Mpo BLAJIYYEHHS B1J LIEPKBHU.

3 13-ro g0 15-rO0 CTONITTS KOHIEMIli B OCHOBHOMY TIOBTOPIOIOTH TE3H
T'octiencica. XKan AHjape Ha3uBa€ Cyajo, SIKM MOTUBYE CBI BUPOK, OOKEBUIBHUM,
BPaxoOBYIOUM pHU3HMK BKa3aTH KpuTUYHUU MoTuB [132, p. 234]. 1o aymky
miaTpuMyroTh Takok JKan Ypbax, Anryan ne byrtpio. L{i aBTOpu Takox MOBTOPIOIOTH
BUHSTKH, 3a3Ha4eH1 ['ocTieHcicom npo HeoOXiaHICTh MoTHBaillii. ['iiiom [{ropan nogae
HEOOX1HICTh MOTHBYBATH DIIIEHHS Y pa3l anesALliiHOTo po3misay, Ha HOro JTyMKY,
CJiJ BKa3aTW MOTHUB, 3a SIKUM 3MIHEHO PIIlIEHHS MONEPEAHBOT IHCTAHIIIT, KOJIU TIepe/
CYJOM ameJsIiiHOI 1HCTaHIIi1 OyJI0 MPeACTaBIEHO HOBI JI0Ka3H, 11100 HE MOXKHA OyJ0
3BUHYBAaTUTH B TMPOTUIIPABHOCTI CYAJIO MEPIIOi 1HCTAHIII, SKUW YXBajJuB DPIIICHHS
BIJIMOBIAHO /10 HaJaHUX oMy MmarepiaiiB [150, p. 495].

3a BUHATKOM KITbKOX OOCTaBUH JOKTPWHA OJHOCTAMHO 3amepedye
HEOOX1THICTh MOTHBOBAHOCTI CYJIOBHX pillieHb, il BIUIMB HAa TOTOYAacCHY IPAKTHKY
3MIACHEHHS MpaBocyas OyB BUPIIAIbHUM 1 TpuBainuM [169, p. 241].

Jo XII cTomiTTss NHUChMOBI 3alUCH CYIOBUX pIIIEHb Oyau PIAKICHUMHU.
[TounHaroun 3 (QpaHKCHKOTO TMEpioay, TUMOBUH (opMaT AOKYMEHTIB, Yy SKHX
BiIoOpakamucsl pe3yJbTaTH CyIOBOTO PO3MISAAY BKJIIOUAB OMKC CIIOPY, KOPOTKUN
BUKJIAJ polieaypu Ta came pimenHs [160, p. 154]. 3 xinug XII cTomiTTs 3pocratoue
BUKOPHCTAHHS MHUCHMOBHX JIOKYMEHTIB MPHU3BENIO JO CUCTEMATHYHOTO 30CpeIKECHHS

CYIOBUMH OpraHaMU IIEPKOB, KOPOJIIBCTBA Ta KHA31BCTB apXiBiB 3 IXHIMH PIIIICHHSIMHU.
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JIJist MiCBKUX CY/IB II€ PABUJIO, 32 BUHSATKOM JISIKUX BHUIAJIKIB, TOMIUPUIOCS JIAIIE 3
X1V, a To # 3 XV cromitrsa. To6to, mumie 3 XIII cTomTTss MOXKHA TOCTIIKYBaTH POJIb
cyaai y ¢GopMylroBaHHI MpaBa Ta MpoOieMy BMOTHMBOBAHOCTI PIillIEeHh HAa OCHOBI
30epeKeHNX MUChMOBUX TEKCTIB.

PimeHHss kopomiBCbKHMX a00 KHS3IBCBKUX CyAIB BifioMi 3 o@imidHux abo
npuBaTHUX 3anuciB. HaligaBHinn odimiiftHi 301ipHUKY YacTO CKIIAAIUCS SIK KOJEKIIIT
NpEeIeIeHTIB JJi1 BUKOpUcTaHHs cyansmu. [lepmn 36ipauxu [lapmamenty I[lapuxka
OyJIi CTBOPEH1 KJIEPKOM TapiaMeHTy NpuOiu3Ho y 1263 poili, BKIIIOYalOYU PIllICHHS,
BUHECeHI 3 1255 poky. Pimenns y Hux mpencrasieHi y GopMi 3alHUCOK, SKi KOPOTKO
OMUCYIOTh (DaKTH CIpaBH, MO3MIlT CTOPIH Ta PE30JIIOTUBHY YaCTHUHY, 1HOA1 BIJICYTHI
IMEHa CTOpiH 1 Aara. PimeHHs 1HOAI BMOTHBOBAHI, ajie CJIiJl MAKPECIUTH, IO TaKa
BMOTHBOBAHICT, HE TPHU3HAUYCHA JUIsl TMOSCHEHHS CTOPOHAM MPUYHH YXBaJICHOTO
pimennst [159, p. 21]. ¥V peectpax, ae 30epiratoTbCsi BCl pillIeHHS, KOPOTKI 3ariCcH
3aMiHEHI Ha OUTIBII PO3TOPHYTI, aje Bce IIe TpaauiiiHoi popmu (omuc ¢akTiB i
apryMeHTIB CTOpPiH, pPE30JIOTHUBHA YacTHHA). MOTHBYBaJlbHa YacTUHA Yy TaKHUX
JOKYMEHTax OyJia BiJICYTHS, a/pKe 3aCTOCOBYBAJIACs 3arajbHa KOHIICMIliS YHUKHEHHS
omucy MOTHBIB pimeHHs [186, p. 18]. MoxHna nuiie mpUIycKaTw Ii MOTUBH Ha
OCHOBI aHaJTI3y MO3UIIIH 1 ApTyMEHTIB CTOPIH.

BincyTHICTP MOTHMBYBaJIbHOI YACTUHH CYAOBHUX pillleHb B KiHLI CepeTHbOBIYYS
HACTUIbKH TIOIIMPEHA, IO II€ HE BHUIAIKOBICTh. I[IpakTHKyrOUi FOPUCTH, IO
npaitoBanu Hanpukidi XIII 1 XIV crtoniTe, pagunu He MOTHBYBaTH pillIEHHS a0o0
IpONOHYBaIH (POPMYIH, /1€ BIACYTHS KOHKPETHA MOTHBAILLIS.

Ha mnouarky XIV cronitrs B okpemux kpainax (IliBgenni ta IliBHI4HI
Hinepnanau, IliBaiuna ®paniis, HiMeuunHa) mouyaad BECTH PEECTPU, IO MICTUIU
Bupoku [196, p. 23]. HaBitb 40 MOSBHM MOCTIHHUX PEECTPIB, IO CHUCTEMATUYHO
BiIoOpakali CyTh YyCiX pillleHb, YacTO CKJagaiucs 301pHUKH, aHaJIOTI4YHI
HaWCTapIIIUM PEECTPAM KOPOIIBCHKUX 1 KHS31BCBKUX CYHIB, 3 METOI JIOMOMOTITH
CYIJIIM BpPaxOBYBaTH MpELEJCHTH. BpaxoByrouu MeETy, OMKC CIpPaBU 3BOJUBCA JI0
€JIEeMEHTIB, HEOOXIIHMX JJig PpO3yMIHHS pilieHHd. [l Kpamoro BHCBITIEHHS

pilIeHHs 1HO/1 BKa3yBajucs MOTHBH. Cyal MOTUBYBAJIM CBOE PILICHHS Y BUHATKOBHX
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BUIA/IKaX, KOJM BCTAHOBIIOBAIM MPABUJIO 3 MPUBOIY CIOPY (BOHU Oyau OIHOYACHO

CYIJIIMH Ta 3aKOHOAABIIMU ), KOJIM TTIOBUHHI 1HTEPIPETYBATU BUPOK, 1100 BUMIPABUTHU
HeNpaBWIbHE TOJAaHHA (akTiB CTOPOHOIO a00 XMOHE TIyMaueHHs, MJs
OOrpyHTYBaHHS BUHATKY 13 3araJIbHOTO MpaBuia 3 OISy Ha 0COOIMBI OOCTaBUHMU.

SAKII0 MOTUBH, IO BiIOOpaKaiM XiJ NPUHHSATTSA PIIICHHS, HE 3a3Ha4aid B
peecTpax BHUPOKIB, 30€peKEHHMX CydaMH, 1 SKIO iX He OyJ0 B KOMIAX PIllICHb,
BHUJIaHMX CTOPOHAM, 1HOJI BOHU CTaBalld BIJOMUMHU 3 1HIIHMX pkepeln. IOpuandyna
OCBITa OUIBIIOCTI MPAKTUKYIOUUX IOPUCTIB Y CEepelHl BIKM 3ajexasia Bij] 4acTOro
BiJIBIyBaHHA CyAiB. BoHM BHBUamu mporecyaibHi MpaBuia 1 3HAMOMUIIUCS 3 THMH,
mo ¢opMmyBaHCsa 13 CyaoBOi TpakTHKU. lle cTocyeThcs HaBITH BHUIUX CYIIB 1
OPAKTUKYIOUMX IOPUCTIB, $SIKI OTpPUMalM YHIBEPCUTETCbKY OCBITY. bararto 3
MPAKTUKYIOYMX FOPUCTIB 3aHOTOBYBAIM Tij Yac CIyXaHb T€, III0 MOIJIO 3HAIOOUTHCS
iM y MaiiOyTHbOMY. Jlesiki 3 HUX HaBITh, HAPUKIHI CBOEI Kap'epu, BIOPSIKOBYBAJIN
[l HOTaTKH, 1HOJI CTBOPIOIOYM HEBEIUKHUN TpakTaT, “IHCTPYKIiIO~ JUIsl CBOIX
HACTYNMHHUKIB [196, p. 24]. ¥V nux 3anucax MOXKHA 3HAWTU MPOCTUI BUKJIA]] MPAaBUIL, a
TAKOXX BUKJIAQJ BHPIINICHUX CIOpaB, MO0 CBiAYaTh MPO 3aCTOCYBAHHSA IOPHUIAWYHHUX
IPUHITUIIB Y KOHKPETHOMY BUTIAJKY, 1 PIIIEHHS, SIKE MOXKE CIIYTYBAaTH MPEIEICHTOM,
KOPUCHUM JIJIs1 TIOAQJIBIIIOT0 BUKOPUCTAHHA Yy MOAIOHIN cripaBi. Y JIEIKuX 301pHUKaX
BKe B mepiniil nmonoBuHi XIV CTOMTTS 3raayeThcss Ipo po301LKHOCTI B AyMKax IiJl
4yac HapaJu CY[AJIIB IMiJl Yac MPUUHSTTS PIIlICHb.

Uepes 3MilTHEHHS LEHTPAJIbHOI By, 3arajibHe 3aCTOCYBaHHS ameisiii y
CIpaBax, 3pOCTaHHS POJIi 3aKOHOAABCTBA 1 HAYKOBOTO IpaBa, POJb CYMAIB HIKYHX
IHCTaHIIA Yy CTBOPEHHI HOPM IIpaBa 3HAYHO OOMEXY€EThbCS. Pojb ke BHUIIUX CYIIB,
HABIIaKH, 3MIHIOEThCA. TepMiH “CyBepeHH1 Cyau’’, SKUM BOHU 0X04€ KOPUCTYIOThHCA,
MiATBEPIKYE TEHCHIIIO, M0 BXE YTBEpPAWIACS HANPUKIHIN cepenHboBIuYs. BoHu
YCBIIOMJIIOIOTh, 1110 BOJIOJIIIOTh CYBEPEHHOIO BJIAJ0K0 3M1MCHIOBATH MPABOCYIIS 3
JBOX NPHUYMH: iX PIMICHHS YXBaJIOIOTHCS BIJ 1IMEHI CyBEpeHa, HIOM BIH cam OyB
NPUCYTHIN; 1 IXHI pillieHHs (MOCTaHOBU) HE MIJUISATAIOTh amessiii. SIKIo YWieHd uX
NPECTIKHUX YCTAaHOB YCBIJOMIIIOIOTH CBOIO BJaay, TO W TMPaBHUKU BU3HAIOTH il

peanpHicTh [140, p. 39]. Cynmi uyum ajgBOKaTH HAAAIOTh BEIWKE 3HAYEHHS IIUM
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[OCTAaHOBAaM K CYyJIOBUM TMpEIHEACHTaM; X04ya BOHM HE € aBTOMAaruyHO
000B’SI3KOBHMH, 11I TOCTAHOBU MalOTh 3HAUHUN (PaKTUUHUI aBTOPUTET. BakauBicTh
i€l CyI0BOi MpakTUKH $K JpKepena IpaBa cTaBaja Iie OUIbIIOK, KOJU ICHYBaB
CYMHIB MIOAO 3aCTOCOBYBAHOTO TMpaBuja. 3aKOHOJABCTBO JyXe OOEpe HO
BTpyYasnocss B cdepy MPUBATHOIO TpaBa: 3aJIEKHO BiJl PEriOHY, MPUBATHO-TIPABOBI
BITHOCHHH PETYIIOBATUCS TEPEBAXXHO 3BUYASIMH ab00 PUMCHKAM TPABOM. 3aIuC
3BUYAIB PIAKO TiuisaraB komudikailii; B nedkux cdepax, TaKuxX sSK 3000B’SI3aHHS,
nycaHi 3BU4Yal 4yacTo Maibke moBuath [175, p. 198]. HaBiTh pumchke mpaBo, siKe
3a3BUYAil 3alOBHIOE MPOTATUMHU Yy 3BHYAsSX, HE 3aBXKAM Ja€ OJHO3HAYHI MpaBHIIa
MOBEIHKK, 1 YaCTO BOHM IIOTaHO aJaNnTOBaHl A0 3MiH, IO BIAOYJIHMCS IPOTATOM
ctomite. Cepen uncieHHuX KoMeHTaropiB TekcTiB Corpus luris Civilis Tex yacTo €
cynepedkd. TakuMm 4WHOM, CyJJi 4acTO MaloTh JOCHTh IIMPOKY CBOOOIY BHUOOpY Y
BU3HAYCHHI 3acTOCOBYBaHOTO TmpaBa. OmHaK 3pocTaroua pojb CYHOBOI IMPAKTHKH
BUIINX CYIIB CTUKAETHCS 3 JBOMA IMEPEIIKOJaMHU: TEOPETHYHOI Ta MPAaKTUYHOIO.
[Tepmia moB'si3aHa 3 TpaJuWIli€l0 HAYKOBOTO TpaBa, 3TIHO 3 SIKOKO, CYIIS BIIIrpae
Iy>’ke 0OMEKEHY poJib Y BCTAHOBJIEHHI MPaBOBOi HOpMHU. L1 pilieHHs: MaJid 3HaYHUMA
ABTOPUTET, OCKIIBKUA WICHH CYBEPEHHHX CYMIB HE OylH MEpeCiYHHMH IOPUCTaMH, a
“ocobamMu BEIMKOI T'1IHOCTI, 3HAHHS Ta JOCBIAY .

Bynp-sika 3axigHoeBponeiicbka npaBHuya HaykoBa npausg XVII 1 XVIII cromits
MICTUTh YHCJICHHI TTOCWJIaHHS Ha 30ipHUK pIlieHb, HABITh yXBaJieHI CyJaMU 1HIIUX
kpain. Ili 30ipku, mepeBuAaHi B I1HIIMX KpaiHaxX, HIXK KpaiHa iX ITOXOJKEHHS,
30epiranucs B 6101i0TEKaX BCiX TOrOYaCHUX IOPUCTIB. ABTOPUTET CYAOBOI MPAKTUKU
OyB Oe33anepeyHuM, OCKIJIbKU CYJI/I1 He OyiM MiA3BITHI HIKOMY, OKpiM cyBepeHa [159,
p. 33]. OgHak ToM piAKO TypOyeTbCsl MPO MPOOJIEMH, TMOB’S3aHI 3 IOPUIAUYHOIO
TEXHIKOI0, 32 BUHATKOM PiJKICHUX BUIAJIKIB, KOJIHM BiH BCTyMa€ B KOHMIIKT 13 Cy/IOM 3
npuBOaYy POPMYITIOBAHHS HUM 3aCTOCOBYBAaHOTI'O TPaBa.

VY OGararpox kpainax 3aximHoi €Bpomm cyBepenHi cyaun B XVII 1 XVIII
CTOJITTSX, SIK 11e OyJIO BXKE€ B KIHI[I CEpEeIHbOBIUYS, HE MOTUBYBAJIM CBOi pimieHHs. []e
crocyerbest Opannii, Hinepnanais, HimeuunHu (3a BUHSATKOM JESKUX BUIIAJIKIB, SIK

OynyTh posmisHyTi nani), Kactumii ta peskux perioniB Itamii. Ilpuuanaamu 1boro
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Oynu came KOHLENUis CYBEPEHHOIO CyNy, SKMH OTpUMaB NOBHOBA)XCHHSI B1Jl KHS34

(KopoJisi), 1 BIUIUB IOPUAMYHOI HayKd. [HImmMM npuymHamu Oyso Te, IO HasABHICTh
MOTHBYBAJIbHOI YaCTHHH MOIIA O CHPHUATH HOBOMY KOH(QUIIKTY Ta JOIaTKOBUM
BUTpaTaM CTOPIH Ha amessIiiiHe OocCKap)kKeHHs. [[yke 4acTo pileHHs 3BOJUIOCS JI0
PE30JIIOTUBHOT YacTUHHU (Tak 3BaHOTO “‘dictum”). HaBiTh y Tak 3BaHUX “pO3MIMPEHUX
plIEeHHSAX, € CEKpeTap Pe3IOMYBaB IMepedir Mpoueaypu Ta apryMEHTH CTOpIH, B
SKOCTI MOTHBYBaJIbHOI dYacTWHM Oynau juiie 3araidbHi ¢pasu [177, p. 399].
AHani3youu pillleHHs, HaBITh y 11 BepCii, MOYKHA JIMILIE 3/10TalyBaTHCs PO MOTHUBH,
SAKUMH KepYyBaJIMCS Cyl M1 YaC BUHECEHHS PILICHb.

[IpakTrka HEBMOTHBOBAaHUX CYJOBHUX pillieHb Oylia 3arajbHOMOIIUPEHOI0, aje
Mmajna Oararo BuHATKIB e 3 XVI cromitrsa. Hanpuknan, y I'enyi B 1530 poui Oyna
BAMOTa TIOBIAOMJISITH MOTHBHU TPHUHHSATTS PINICHHS CTOPOHAM Ha iX BUMOTY. Y
HeanoniTanchkoMy KOpPOJIiBCTBI 00OB'SI30K MOTHUBYBaTu OyB 3anpoBajkeHuil B 1774
potii, ajie 3yCTpiB cwibHUUM omip 1 OyB ckacoBanuil B 1791 poui. V Ilopryranii Bci
cynni 3000B's3aH1 Oynu MOTHUBYBaTH cBOi BUpOKU 3 1521 poky. B Aparoni 3 1547
POKY CyAJii OBMHHI BKa3yBaTH CBOi NPaBOBI MOTUBU MiJ Yac TOJOCYBaHHS; LI
MOTHBH BHOCWJIUCS JI0 CHEI[IaIbHOTO PEECTPY 1 TepenaBajucs CTOPOHAM Ha ix
Bumory [177, p. 33]. BBaxkaerbcs, 0 11 MpaKTHKa J03BOJIsIA CTOPOHAM, OyaydH
Kpaille OO0I3HAaHMMM, YHHKATH Oe3nepcrnekTUBHUX anensni. Y HiMmeuuuHi, xoua
3aranom 10 X VIII cTomiTTs BIAMOBIISUTHCS PO3'ACHIOBATH MOTHBH PIIIICHHSI CTOPOHAM,
npaBuiia 1HOMI 3000B'S3yBaIM CYy[JIIB 3allUCyBaTH iX JJISI TOTO, W00 Cyd MIT
NEPEeKOHATUCSl y CBOIM BIAcHIN mpereneHTHid mpaktumi. I Bxe 3 1610 poky B
Broprem6ep3i, 3 1709 poky B bepmiHi cTOpoHaM J03BOJISIOCS 03HAMOMITIOBATHCS 1
KOMIIOBaTH MOTUTYBAJIbHI YacTUHU BUPOKIB [170, p. 23].

3 MX TPUKIAAIB MOKHA BUOKPEMUTH JIBI OCHOBHI TeHAeHIIi1. [lepmia monsarana
B TOMY, 110 3a3HAYEHHS MOTHUBIB MPUNHATTSA PIlIEHb TO3BOJISUIO CYIIsAM, HIO iX
BUHECIIM, TEPEKOHYBATUCA Y CBOIM BIACHIM MNpEUeAeHTHIH NpaKTHIl; 3 1HIIOI
CTOPOHH, CY/, SKAW PpO3MISAIAB aressililo, MaB MOXJIHMBICTh O3HAMOMUTHCA 3
MOTHBaMHU BUHECEHHS OCKap>KyBaHOTO BUPOKY, aJie CTOPOHH HE MOTJIA 0O3HAHOMUTHUCS

3 UMW MOTHBaMU. [HIlIa TEH/CHIIS, HABMAKW, B TEPINTy YEPry BPAXOBYE 1HTEPECH
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CTOpiH, OCKUIBKM MOTHBYBAJIbHA YaCTHHA MOBWUHHA iM TIOSCHHUTH, YOMY MPHAHSITO
caMe Take pIIIeHHS 1 JOTIOMOITH YHHUKHYTH Oe3mijcTaBHUX amessmii. Ilpakruku
(cynal HUKYMX 1HCTaHLIN), sIKI IPAarHyjad OPIEHTYBATUCS HA IOPUCIIPYACHIIIIO CY/IB 1
napJiaMeHTiB, Oyiu cepel HalO1IbII 3aIliKaBJIeHUX y BBEIEHHI 00OB'SA3Ky MOTHBAITII.
3 novarky XVI cToniTTsi rpoMajicbka AyMKa TakoxK Oyia 4yTiuBa JI0 i€l mpoOieMu,
JBOPSIHM BHMAarajid CKacyBaHHs pilieHb Oe3 MOTHBIB, XO4a 11 BUMora i He Oyia
3agoBosicHa [199, p. 42].

VY 19 croniTTi 3p0oCcTano BU3HAHHS BAKIMBOCTI HaJIaHHS YITKUX OOIPYHTYBaHb
cynoBux pimenb. lle BBakamocs HEOOXimHMM i 3a0€3MEeYeHHS MPO30POCTI,
MIJ3BITHOCTI Ta MOXJIMBOCTI OCKap)KCHHS HECHPaBEUIMBUX BUPOKIB. Y IeH mepion
0arato €BpOINEHCHhKUX KpaiH MOYald 3aKpiIUIFOBaTH BUMOTY I[0JI0 BMOTHBOBAaHOCTI
CY/IOBHX DIIIIEHb Y CBOIX 3aKOHAX Ta KOHCTUTYIIISX.

[Ipotsirom peBosmortiiiHoro mnepiogy y ®panuii BimOymnacs pedopma CymaoBOi
cCUCTeMH, sika mpoBoauiacs moeramHo. Koncrutynis 5-ro ¢prokrumopa III poky
BCTAHOBJIIOE 3arajdbHy HOpMy B ctarti 208: ‘“cymoBi pimeHHS OOOB'S3KOBO
OoOrpyHTOBaHi, B HUX BUKJIAJEHI MOJOXEHHS 3aCTOCOBAHOIO 3aKOHY’ 1 L€ mepuia B
icTopii HOpMa, sIKa BCTAHOBIIIOE OOOB'S3KOBICTh BKa3aHHS 3aKOHOJABYMX HOPM, SKi
Oynu 3actocoBaHi. 3akoHoM Bija 20 kBiTHS 1810 poky y 7 BU3HaA4Y€HO, IO “aperiTy,
SIKI HE MICTSITh MOTHUBIB, BBaXKarOThcsa HepilicHumu’ [153, p. 218]. Takum yuHOM,
BIIepIIe OOOB'SI30K MOTHBYBAaHHsSI CaHKIIOHY€TbCs HemidcHicTio. Ils Bumora
MOKJIMKaHa MiAMOPSAAKYBaTH Cy[IB, K1 OyJIM 3aHaJITO HE3aJeKHHWMHM, BOJI Hallii,
IHITUMU CIIOBaMH, BOJII 3aKOHOMABI, sikuil i Brumtoe [143, p. 130]. Lla xoHmenis
nepenbayae, 10 3aKOH Ja€ BIANOBIIb Ha Oyab-sIK€ MUTAHHA, 110 B HHOMY HEMa€e
IPOTAIMH YU HEY3TOKCHOCTEH 1 IO BiH HE € BIAKPUTHM s TiayMadeHHs. Cymus,
3aCTOCOBYIOUM 3aKOH, HE MOBUHEH BHPIIIYBAaTH YHM € DPIMICHHS CIPABEIJIUBUM a0o
COIaIbHO MPUHHITHUM, TOMY IIIO TUTBKM 3aKOHOJIaBEIlb MaB IIPaBO BUPIIITYBATH, IO
€ CIpaBelJIMBUM, a M0 HECHpaBEIJMBHUM, IO BIJNOBiAae ab0 HE BIJNOBIAAE
CYCIUIBHUM 1HTEpecaM. Y pa3l CyMHIBIB Cy/jsl TMOBUHEH OyB 3BepTarucs 0
3aKOHO/ABIIS.

VY Konekci Hanoneona Oynum BCTaHOBIICGHI HOPMH, SKI 3a0X04dyBajia CYIJIIO,
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3000B'I3aHOTO CYAWTH, YCYBaTU Oyb-sfKi HEY3TOKCHOCTI, 3allOBHIOBATH Oy/Ib-sKi

NPOraJiMHU B 3aKOHI Ta PO3'ICHIOBATH HOTO 3MICT NUISXOM TIIyMaueHHs. AJie Mpu
IbOMY PO3YMLIOCS, 10 MOro BTpy4YaHHS Ma€ OyTH BHUHSATKOBUM 1 HE JOMYCKaJIOCH,
KOJIM TUIBKU OJWH YITKHM 3aKOH peryiatoBaB aaHy cupaBy [133, p. 149]. V Takomy
BUMAJKY, SKIIO (aKTH CHpaBu Oydd BCTAHOBJIEHI, €JIWHE pIIMICHHS, IO
3aCTOCOBY€ETHCSI JI0 CYINEpPEUYKHU, MOBUHHO TNEpeBakaTu. PeBOMIOMIMHUN AyX XOTIB
3armoOIrTH PO3BUTKY HE3AJIEKHOI IopuctpyeHilii. Poiabs cyoBoi mpakTuku - a 0TxKe, 1
npobsiema ii yHidikalii - 3'sBUiacs 3 1I€i TOUKU 30py JMUIIE MI3HIMIE, KOJIU Oylo
YCBIIOMJIEHO, IO CYJOBI TPOIECH, CTOCYIOThCS SK MHUTAHb IMpaBa, TaK 1 MHUTAHb
3aKOHY.

Kpainu mno-pi3HOMY MiIXOAWJIM O BHUMOTM MOTHBYBAaHHS CYJOBUX pPILIEHb.
Jlesiki 3 HUX BUMArarOTh JETAIBHOTO OOTPYHTYBaHHS BCIX PIIlI€Hb, TOAI SK IHIII
JOMYCKalOTh OUIBII JIAKOHIYHY MOTHBAIlI0, OCOOJMBO JUIsl pIllleHb, M0 HE
CTOCYIOThCS CyTl crpaBu. Hanpuknan, y 20-My CTOJITTI B 0ararbox €BpONEHCHKUX
KpaiHaX, J€ ICHyBaJM CHCTEMHU amesiAliHHOTO OCKap>KeHHs, HE BHUMarajuocs
J€TaNbHOrO0 OOIPYHTYBaHHS PIIIEHb NPO BIJIMOBY B ameNsIIHHOMY OCKap»eHH1 a0o
IpoO HaJaHHS TakKoro A03Boidy. Taki HEOOIpyHTOBaHI PIIIEHHS CTAHOBWIM 3HAYHY
YacTKy CHpaB.

OTxe, ICTOPUYHHMIA EKCKypC TE€HE3W BMOTHMBOBAHOCTI CYAOBOIO pIIIEHHS
CBITYUTH TIPO T€, 1[0 BUMOTa MOTHBYBATH CY/IOBI PIllIEHHS PO3BUBAJIACh IMOETAITHO, 1
30KpeMa € BiTHOCHO MOJIOJI0I0, OCKUTBKH MT0Yaia HOPMaTHBHO BCTAHOBIIIOBATUCH Y 19
cromirtti. e Oyno moB'si3aHo 3 GOXKECTBEHHOIO MPHUPOIOI0, BUCOKHM Ta O€3CTIipHUM
ABTOPUTETOM CYZIOBOI T'JIKU Biajau. [IpoTe 3 po3BUTKOM POMAaHO-T€PMAHCHKOTO MpaBa
€BPOIEUCHKUX KpaiH, MOSBOI0 I1HCTUTYTIB NEPENIALy CYJOBUX pIlIEeHb BUMOTa

BMOTHBOBAHOCTI MOCTYIIOBO €BOJIIOIIOHYBAIA Ta MOCUITIOBAJIOCH i1 3HAYEHHS.

1.3. Teoperuko-npaBoBa XapaKTepPUCTHKA CYI0BOI0 PpillleHHA B

KPUMIHAJILHOMY NPoLeci
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3'CyBaHHS TPHUPOAU 1 CYTHOCTI CYAOBOIO pIIIEHHS 4Yepe3 MpU3My HOro

NPUHAIEKHOCTI JI0 TMPOIECyabHUX aKTIB Ma€ BaXIWBE 3HAYEHHS, JO03BOJIE
PO3KpUTU LMK pAJl NpOOJEMHUX MUTaHb Ta 30araTUTH TUM CaMHM KPUMIHAJIbHY
npolecyanbHy JTOKTpuHY. KpuMiHanbHI TpoliecyaidbHI aKTH € BiIOOpaKEHHSIM
BUMOTH KPUMIHAJIBHOI MpoIecyaabHoi GpopMu Tpo Te, IO yCi MpolecyaibHi aii i
pllIEHHS] TOBMHHI OyTH 3aKpiIUieH]l B MpoLeCyaJbHUX JOKyMeHTax. Lls Bumora He €
BUKJIFOYHO JIOTMAaTUYHOIO, ii MpaKTUYHE 3HAYEHHS 00yMOBIIOETHCS TUM (hAKTOM, IO
SKICHE 3IMCHEHHS TMPaBOCYAJsd HEMOXJIMBE ©0€3 JTOTPUMaHHS BiAMOBIIHOT
nporecyanbHoi (opMu, IO B CBOIO YEpry € TapaHTIEI0 MpaBa HA CIpaBEIJIMBUN
CYIOBHI po3mysi, mnependadeHoro cr. 6 KoHBeHIT mpo 3axucT mpaB JIOAUHH 1
OCHOBOMONOKHUX cB000 1950 poky.

3aramoM TiJ CYIOBUM pINICHHSIM PO3YMIIOTh YHIBEPCAJIbHE TOHSTTA, SKE
OXOIUTIOE BCl aKTH, MpUHHATI (yXBaJieH1) cyaoM (Cydjer0) y pe3yibrari
npouecyanbHoi aisbHOCTI [127, ¢. 265]. CynoBe pilieHHs Bi1oOpa)kae pe3yabTartu
JUSUTBHOCTI Cyy Ta crpuse GOpMyBaHHIO y CYCIUIbCTBI YSBJICHb Ta IEPEKOHAHB MTPO
3aKOHHICTh, CIPaBEUIMBICTh, MOBAry 0 3aKOHIB, NpaB 1 CBOOOA JIFOAWHU 1
rpomaasHuHa. Tomy BapTo moronutucs i3 I. B. dazikomr y ToMy, 1110 HEMAE KOTHUX
MiJICTaB BBAXaTH, 10 IOPUAMYHA IPUPOJIA Ta COIlialbHa CyTHICTh CYJOBOTO PIllICHHS
B LMBUIBHOMY CYJOYHMHCTBI BIJIPI3HSETHCS YMMOCH BIJl FOPUAMYHOI NPUPOAU Ta
COIAIbHOI CYTHOCTI BUPOKY Cy[ly B KpUMIHAJIBHOMY CyJOYMHCTBI. | B mepiiomy, 1 B
IpyroMy BHMAAKy 1€ - aKkT peamizaimii CyaoBoi Biagu, IO Ma€ BUINIA
POIIECYaTbHOTO JTOKYMEHTAa 3 OJHI€T 1 Ti€l )X MPUYWHU; 1€ - €IMHO MOXJINUBA 1
nomyctuMa (opma HOro MOCTAHOBIEHHS, OCKIUIBKM MPOLEC € €IUHOI (POPMOIO
peamizamii npaBocymas [118, c. 265]. bynp-ske cymoBe pillleHHS 3a HACHiAKaMU
pO3MISiAYy CHOpaBU  TOKIWKAHE BHECTH IOPUAMYHY BU3HAYEHICTh Yy  CHIpHI
NPaBOBITHOCHHHM - 30KpeMa HaJIaTH 3aXHCT MpaBaM 4M iHTepecaMm CTOPOHH, SKIIO iX
nopyuiuia, He BU3Hajaa abo ocrnopuia iHia ctopoHa [65, c. 11]

B ykpaiHChKOMY KpUMIHAJBLHOMY MPOIECYaAIbHOMY 3aKOHOJABCTBI BIJICYTHI
BU3HAYEHHS TMOHATh “IpoliecyaibHud akr”’, “cynoBe pimeHHs’ . Haromicts, y

9. 1 ct. 110 KpumiHanpHOTO TPOIECYaTbHOTO KOACKCY YKpaiHU 3a3HA4eHo, IO
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“mpouecyalbHUMHU PIIIEHHSAMH € BCl PIIIEHHS OPraHiB JOCYJOBOI'O PO3CIIiTyBaHHS,

npokypopa, ciiggoro  cynai, cyny’ [40]. B meomy  dopmymroBaHHi
KPUMIHAJIbHO-IIPOLECYAIbHOIO 3aKOHY 3aKpIIJIEHI JIMIIE 30BHIMIHI MPOLETYpHI
O3HAKH PINICHHS: MPUWUHATTSA BIAJHUM Cy0'€KTOM KPUMIHAJIBHUX TPOIECYyTHHIX
BITHOCHH y BCTAHOBJICHOMY 3aKOHOM MOPSKY. [0 Toro %, y Bka3aHOMY BHU3HAY€HHI
y TOSICHEHH1 3aCTOCOBYETHCSI T€ CaM€ CJIOBO, IO 1 y MOHSATTI - “pilIEHHS Ta He
BpPaxOBaHO MOHATTS “TPOLIECYaTIbHUI aKT .

VYV Hayul KpUMIHAJIBHOIO MPOLECYalIbHOTO MpaBa ICHYIOTh MNOIISAM TIPO
pillieHHsT K TPaBOBHM JOKYMEHT, SIKAW BIJAIMOBiIae TMeBHIN (opmi, BUMOram
3aKOHHOCTI, OOIPYHTOBAHOCTI Ta BMOTHMBOBAHOCTI, B SIKOMY (DOPMYETHCS BUCHOBOK
PO BCTAHOBJEHHS (DaKTUYHUX OOCTaBWH, JAIOTHCS BIJIMOBI/I HA MPABOBI MUTAHHS,
BUPAXXKAETHCS BIIAJHE BOJICBHMSIBICHHS TPO i, 10 BUIUIMBAIOTH 13 BCTAHOBJICHHX
obctaBuH Ta HOpM 3aKkoHy [109, c. 43]. Takox pillIEHHS BU3HAYAIOThH SIK HEOOX1THUM
€JIEMEHT MNPOLECYaJIbHOI AISUIbHOCTI, CYTHICTh SIKOTO TOJisSirae “y BUOOpPI B Mexax
CBO€1 KOMIIETEHIIIT 3 BU3HAUCHUX 3aKOHOM aJbTEPHATUBHUX IIUICH 1 3aCO0IB THX, SIKI
BUILJIMBAIOTh 3 BCTAHOBJIICHMX HAa MOMEHT NMPUUHATTS pillleHHS (DaKTHYHUX JTaHHX,
BHUCIIOBJICHHS  BJIAJHOTO BENIHHSA, CHOPSAMOBaHICT, Ha 3IIHCHCHHS 3aBlIaHb
MPOBAXKCHHST y CIpaBi, 1, SIK IPaBUJIO, BUKJIAIEHHS y (opMi 1HIUBITYyaJIbHOTO
npaBo3acTocoByOoro akry” [48, c. 13]. X. P. TaiinieBa 3a3Hauae, 110 Cy10BI PILICHHS Y
KPUMIHAJILHOMY TPOBA/DKEHHI - II€ aKTH MPaBOCYAJA, aKTH 3aCTOCYBaHHS HOPM
MaTepiaibHOro TMpaBa B 0coONuBii mporecyanbHid  (opmi  (BCTaHOBIEHIN
KPUMIHAJIBHUM TMPOILECYaTbHUM 3aKOHOM), TOOTO O(opmiieHEe BIANOBIIHUM YUHOM
IIPaBOBE BJIAJIHE PIIIICHHS YIOBHOBAYXEHOTO Oprany (Cymy), mocaaoBoi ocodu (cym,
CIIAYOro CyAJil) MO CyTl KpUMIHAJIBLHOTO MPOBAKEHHS (HASBHOCTI YU BiJICYTHOCTI
no/(1i KPUMIHAJILHOTO MPABOMOPYIIEHHS Ta BUHU 0COOU y WOTO BUMHEHHI), a TaKOX
IIOA0 BCTAaHOBJIEHHS (3MIHM, CKacyBaHHs) TpaB 1 OOOB’S3KiB (ITOBHOBAXKEHD)
NEPCOHIPIKOBAHUX YYACHUKIB KPHUMIHAJIBHUX MPOUECYAIbHUX BIAHOCHUH  JUIS
BUPIIICHHSI OKPEeMHUX MUTaHb y cdepl KpuMmiHaibHOro mnpoBapkenHs [114, c. 30].
JIM. T'yprieBa BuH3Hauae cCyaoBe pimieHHs cyny | iHcraHuii sk “BuUA

IPaBO3aCTOCOBHOTO  aKTy (CYyIOBOTO aKTy), SKUWA Mae€ Jep>KaBHO-BIIAIHUIA,
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BJIAJTHO-PO3MOPSAUMN Ta 3aradbHOOOOB’SI3KOBHI XapakTep, MPUUHATHH CYIOM Yy

MeXaxX CBOEI KOMIETEHI[I Ta BHU3HAUYEHO! 3aKOHOM IIiJICYAHOCTI, Y BCTaHOBJICHIN
3aKOHOM (OopMi, MOB’SI3aHUM 3 BUPILIEHHSM MPABOBHUX IMHUTAHb, 110 BUHUKAIOTH Y
CY/IOBIH NisUTBHOCTI, Ta MICTUTh BJIAJIHI IPUIHUCH IIOJI0 BAMHEHHS MEBHUX MTPABOBUX
JiM 4 HACTaHHS MEBHUX MPABOBUX HACTIJKIB, CIPSIMOBAHUI HA BUPIIICHHS 3aBIaHb
KpuMiHajasHOTO npoBamkeHHs’” [37, c. 890]. O.B. I'eceneB cTBepKye, 10 “Oyab-sKe
pillIeHHST B KPUMIHAJILHOMY TMPOIECi MPUMMAEThCS Ha MIACTaBl BIAMOBIAHUX HOPM
mpaBa (SK y BY3bKOMY 3aKOHOJIaBYOMY, TaK 1 B IIHPOKOMY HOTO PO3YyMIHHI), IO
3aCTOCOBYIOThCSL Juisi  KBamiikarii abo OmHKA OOCTaBMH CIPaBU, OKPEMHX
IOPUANYHUX (DAKTIB... MPUUMAIOTHCS MPABO3aCTOCOBYBAYEM - MOCAJOBOIO 0CO0OO0IO
IIPaBOOXOPOHHOTO OpraHy JIMIIE 3a YMOB BHYTPIIIHHOTO TMEPEKOHAHHS B HASBHOCTI
NEeBHUX TPABOBUX IMJICTAaB JUI TNPUHHATTS  BIJAMOBIHOTO aKTy, IPaBOBOL
oOrpyHroBaHocTi pimeHHsa” [22, c. 188]. B.B. KomapoB BH3Hauae cynoBe pillleHHS
AK “IPaBO3aCTOCOBUMI aKT, MOCTAHOBJICHUHM IMEHEM YKpaiHu, oQopMIICHHI y BUAL
IOPOLECYaJTbHOTO JOKYMEHTY, SIKHM BIAQJHO MIATBEPIKYETbCA HAsBHICTh YU
BIJICYTHICTh CHIPHOTO NMPABOBIJIHOIICHHS, B PE3YJbTATl SIKOTO BOHO MEPETBOPIOETHCS
y Oe3cmipHe Ha MiJCTaBl BCTAHOBJICHUX Y CyAOBOMY 3aciiaHHI ()aKTUYHHUX OOCTaBHH
crupasu’” [71, c. 194].

VY napagurMi KpUMIHAJIBHHX MPOLECYaldbHUX aKTIB MOPSA 3 CYIOBUMU
PIIEHHSIMU TOCTIDKYIOThCSL 1 TPOLIeCyaldbHl PIMICHHS CIITY0r0o, SIKi MarTh CBOI
cnenudiuHi 03HAKH, aje Pa3oM 3 THUM, IKUM MPUTAMaHHI XapaKTEPUCTUKH CIIbHI 3
cynoBuM pimeHHsM. Tak, [.O. MapoukiH AOCHIIKYIOUH MPOLECyalbHl pPIIICHHS
CJIIIYOTO, BKa3ye, IO ‘‘3arajbHOI0 O3HAKOIO IMX PIIIEHb CIIIYOro € T€, 10 BOHU
MICTATh BIJIMOBIJII HAa MPaBOBl NUTAHHS, 1110, BJAacHE, BIAPI3HSIE iX B TaKHUX
npoliecyalbHUX aKTiB, SK MPOTOKOIM CHIAYMUX MAiH, Y SKUX 3aCBIAYYIOTHCS (akT
POBAKEHHS, 3MICT 1 pe3yinbratu ciiguux aii” [53, c. 257]. B. 1. bepnaz ta C. M.
CMOKOB MpolecyaJbHUM PIMIEHHSAM CJIiJYOr0 HAa3WBAaIOTh MPABOBUM aKT, B SIKOMY
CJTITYUH, y MexKax CBOET KOMITETEHIIi1 y BCTAHOBIICHOMY
KPUMIHAJIBHO-TIPOIIECYaIbHIM  3aKOHOM  TOPSAKY, BUpakae y  BUDISLII

JIEP’)KaBHO-BIAHOTO BEJIHHS BHCHOBKM TPO BUKOHAHHS (a00 HEBUKOHAHHS)
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KOHKPETHHUX MPOLECyalIbHUX 1, 110 3yMOBJIEHO HEOOX1AHICTIO JOCSITHEHHS 3aBJaHb

KPUMIHAJILHOTO CYJJOYMHCTBA Ta BUMOTaMH 3aKOHY CTOCOBHO (PaKTHYHOI cuTyarlii [8,
c. 62].

Y KOHTEKCTI BUMOT KPUMIHAJIBHOI MPOIECYyaIbHOI (POPMHU TOHATTS ‘‘CyI0BE
pilieHHs” 'y KPUMIHAJIBHOMY IIpOLIECI BAapTO PO3MOYMHATH XapaKTepusyBaTH 13
3arajJpHUX O3HAK, L0 NpPHUTAMaHHI yCiM KpHUMIHAJIbHUM MPOLECYAIbHUM aKTaM:
BUHCCCHHS YIOBHOBAXEHWM CYO’€KTOM TIiJT 4Yac BHUKOHAHHS HHUM BiIMOBIIHOT
npoiecyaibHoi (YHKINI; CKJIAIEeHHS iX Ha MIJACTaBl 1 y BIAMOBIIHOCTI 3 YMHHUM
KPUMIHAJIbHUM TIPOIIECYyallbHUM 3aKOHOMABCTBOM; (ikcyBaHHs iH(MOpMarii mpo
nepedir Ta pe3yiabTatd MpolecyadbHuX Aiil. HacTymHuMm eTamoMm XapakTepUCTHKU
HOHATTS “‘Cy/lOB€ PILIEHHS € BU3HAYEHHS O3HAK, 110 MPUTAMaHHI KPUMiHAJIbHUM
npoliecyalbHUM aKTaM OpraHiB KPUMIHAJIBHOI IOCTHIlI, 30KpeMa, BiIOOpa’keHHS
BOJICBUSIBIICHHS JICp)KaBW; CTBOPEHHsA, 3MiHa a00 MPHUNHHEHHS KpUMiHAJIBHHUX
npolecyalbHUX  BIJHOCWH;  KOHCTarariss  HasBHOCTI  a00  BiJICYTHOCTI
MarepialbHO-IPaBOBUX  BIJIHOCHH, IO  CKJIAJAIOTh  MHpEeIMET  KOHKPETHOTrO
KpUMiHAIBHOTO MpoBaKeHHs. KitodoBuM eranoM ¢GopMyBaHHS TOHATTS “‘CylIOBe
pilleHHsT” € TIePEHECEHHSI 0COOMMBUX XapaKTEPUCTUK CYIY, SIK Cy0’€KTa BHHECEHHS
TaKOT0 KPHUMIHAJIBHOTO TMpollecyajdbHOro akra. Jlo Takux HajexaTh yXBaJleHHS
iIMEHEM YKpaiHu, 000B’SI3KOBICTh JUIsl BAKOHAHHS HA BC1i TepUTOpii YKpaiHU, BAMOTH
no ¢opMH JOKyMeHTa (Ha3Ba, Jara 1 MICIle CKJIAaJCHHS, MOBHA Ha3Ba OpraHy, IO
BUJIAB BIJMOBIJHUN JIOKYMEHT), BHYTPIIIHS CTPYKTypa (BCTylHa, MOTHBYBaJIbHA,
PE30JII0TUBHA YaCTHHHU), BIACTUBOCTI 3aKOHHOCTI, OOTPYHTOBAHOCTi, MOTUBOBAHOCTI.
dopma 1 3MICT CyIOBOr0 PIlICHHS YiTKO BH3Ha4YeHI KpumiHambHUM MpoliecyaaIbHUM
KOACKCOM, a IX HEIOTPMMAaHHS 3YMOBIIOE BTPATy CYIOBUM DillleHHS 3HAYEHHS
IPOLECYaTbHOTO aKTy SIK IOPUAMYHOTO (PaKTy, 110 CTBOPIOE, 3MIHIOE YU MPUIIHUHSE
KOHKPETHI MPaBOB1THOCHUHH.

CynoBe pilleHHS y KpPUMIHAJIBHOMY IPOIECI 3 TEOPETHYHOI TOUYKU 30py €
OCOOJIMBUM BMJIOM pIIIEHHS 3arajoM. Tomy /jsi HOro KOMIUIEKCHOI XapaKTepUCTUKU

BapTO MpOaHaJi3yBaTh KOMIIOHEHTH, K1 HOTO CKJIaJIal0Th (SIK TIOHSITTSI).
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- CyO’ext, mo mpwuiiMae pimeHHa, Moxke OyTu abo 1HIUBIAyanbHUM, abo

KOJICKTUBHHMM; KOJHM CYO’€KT € KOJICKTUBHUM, ICHYIOTh OCOOJIMBI TPOICAYpHI

npoOsieMH, SIKI BU3HAYAIOTh CIOCIO, y SKUH KOJEKTUBHE PillIeHHS (OPMYETHCS

3 pillIEHb WIEHIB IIbOTO KOJIEKTUBHOTO Cy0’€KTA.

- AnprepHaTuBH BHOODPY, SKI PO3IVISLIAE CYO’€KT, IO MpHiiMae pIillIeHHS; Il
aJbTepHATUBU 0a3yl0ThCs Ha iH(PoOpMallii, sika € B pO3NOPSIKEHHI Cy0’ €KTa.

- Bubip cepen anbrepHaTUB 32 KpUTEPISIMU TEpeBaru; KpUTepii, AKIIO X OLIbIIe
OJHOTO, (OPMYIOTh OUIBII-MEHII YHI(IKOBaHI arperard, 1 y BHMOaaKax ix
3ITKHEHHS MOTPiOHI KpUTEPIi IPYToro CTYIEHS ISl BUPIIICHHS! KOH(ITIKTIB.

- Buxopucrtanus kputepiiB BHOOpPY BHMarae, SiKk MpaBUIIO, 3HAHHS CHUTYaIliid,
OLIIHOK 1 CKJIaJIHUX MIPKYBaHb; 3aBJIAKH IIUM (aKTOpaMm BUOIp Pi3HHUX CyO’€KTIB
cepell TUX caMUX allbTePHATUB MOXKE BIIPI3HITHCS.

- Ilpwmifasare pimeHHS Mae OyTH BUPaKEHE CIOBECHO, (POPMYITIOBATUCS TIEBHOIO
MOBOIO.

- Pimenns wmae Oyt ‘“‘3akoHHUM”, “OOrpyHTOBaHUM’, ‘““MOTHBOBAHHM,
“crpaBeJIMBUM”, KOJIU CYO’€KT, 1110 IpUiiMa€e pillieHHs, TOBUHEH BpaxXyBaTu He
JIMIIIE 30BHINIHI XapaKTEPUCTHKH, aje W BHYTPIIIHI XapaKTEPUCTUKH, SKi Y
JESKUX KpaiHax CTajdl HOPMAaTUBHUMU BUMOTaMH.

Cynoge pimieHHs moao cy0'ekta He € npoctum. Lle, oueBuHO, pillieHHS Cyi,
aje B MpOIIeCi Cyaas NpuiiMae pilieHHs cam a0o sIK WieH KOJEKTUBY. Y MPaBOBUX
CHUCTEeMaxX € BIIMIHHOCTI 3aJIeKHO BiJl POJI1 CYAJi, 3aJ€KHO BiJ CKIALy CyIy, SKUU
npuiiMae pileHHs: poiib mpodeciitHoro cyaai abo MpUCsHKHOTO (3acinatens). Takox €
BIJIMIHHOCTI MDK BHMOTAaMH O CYIOBOTO PIIIEHHS, SKI 3ajJeXaTh BiJl XapakTepy
MPOBAXKCHHS, MIJICYIHOCTI, 1HCTAHI[IMHOCTI, 110 BIUIMBAIOTh HA 3MICT PIIICHHS Ta
XapaKTePUCTUKH MPOOIIEM, SIK1 Cy/sl TOBUHEH BUPIIIUTH.

Koxuuii cymnns, sikuii mpuiimae pillieHHs, sIK MpaBuUjio, mepedyBae B CUTYyaIlil
Cylepedku. Y CyAOBOMY MpOIECI B Cy[l MEPIIOi 1HCTaHLII KOH(IIKTYIOTb CTOPOHHU
nporiecy. Y CyIoBOMY pO3IVISiZIi CIIPAaBU aleISIIIIHHOI0 1HCTAHITIEID, OKPIM KOH(IIIKTY
CTOpIH, € TakKoX CyQAs TMepuIoi I1HCTaHLIi, PpIMIEHHS $KOTO MEeperIsiaaeThbCs.

XapakTepHOIO PUCOIO CYJIOBOTO PIIICHHS € T€, 10 BOHO MOBUHHO OyTH MPHUIHATE HA
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OCHOBI YHMHHOIO 3aKOHY, CyJ HE MOXE BIAMOBUTH Yy HPHUUHATTI PILICHHS MiA
IPUBOJIOM HENONIKIB 3akoHoAaBcTBa. lle ocHOBa mporecyalibHOiI 3aBEpUIEHOCTI
IIPABOBOI CUCTEMMU.

Hamani posmismatumemo sk Cy0’€KTa CyAOBOTO DIMICHHS CYIIIO, SKHMA
po3misiAae cupaBy ogHO0c000Bo. [lepiioro nmpobaemMoro s bOro cy0’€KTa € 3HaUYHa
KUIBKICTh Ta 3MICT ajbTepHAaTUB BUOOpPY. MOKHa KpUTHUKYBATH TpaKTyBaHHS
CY/IOBOTO DIIIEHHS K BHOOPY MK ajbTepHATUBAMU, IM1IKPECIIOI0UH, 1110 € CUTYyaIlli,
KOJIU CY/Jisl HE Ma€ KOJHOTO BUOOPY, TOOTO KOJU HEMAE JKOJIHUX aJbTEPHATHB, 1 B 11
CUTYyaIlii He CIIiJ] TOBOPUTH PO “pilIeHHs” CY/i: HOTO BEPAUKT PAJIIE € BACHOBKOM,
3p00JIECHUM 3 MPUUHITHX HUM MEPEAYMOB. 3 TEOPETHUUHOI TOUKHU 30py, CUTYyaIlis, sKa
po3mIsAiaeThesl, a00 HE 1CHYe, a00 MPUHANWMHI € TPAKTUYHO MaJIOMMOBIPHOK. AJIKe
HaBITh SIKIIIO 3aCTOCOBYBaHA HOpMa BU3HAYA€ €IMHUN HACHIIOK (aKTy i 1ei GakT He
OCTIOPIOETHCS, 1 T€3a MPO MOTO ICHYBaHHS € ICTUHHUM CK3UCTCHIIIHHUM TBEPKCHHSIM
(e BuMmarae, mo6 1ei (akt OyB BU3HAYCHHI OMKMCOBO, MTO3UTHUBHO 1 MPOCTO), TOII
3QJIMIIAETRCS TpobIemMa TIyMaueHHs. TioymadeHHs MoB'si3aHe 3 BUOOPOM JTUPEKTUB
TIlyMadeHHs Ta oiiHkaMu. Cymis 3aBKIu Ma€ aabTepHAaTUBY: ab0 MPOTOIOCUTH, IO
3aCTOCOBYBaHa HOpMa € sicHOI (interpretatio cessat in claris), abo mo BoHa HE €
SCHOIO 1 OTpeOy€e TIyMadeHHS.

lIpe3ymnyis Res judicata pro veritate habetur

CynoBe pileHHsI - 116 OCHOBHHM JOKYMEHT KPHMIHAJIBHOTO TPOIECY, SKUM
BUPIIIYIOTHCS BAKJIMBI IIpOLIeCyalbHI MUTAHHS Ta O(POPMITIOIOTHCA IpoLecyalbH1 i
cymy. Pi3HI Buam CymoBUX pillieHb MaloTh pI3HE 3HAYCHHS: JCSKI 3 HHX €
MPOMIKHUMH, 1HII - OCTAaTOYHMMHU a00 3aBEpIIAIIbBHUMH, yXBaJCHUMHU BijJ 1MEHI
JepKaBy, 110 HAJA€ CYJOBOMY PIIICHHIO 3HAYEHHS aKTy 3I1MCHEHHS MpaBOCYIS.
TakuM dYWMHOM, CyHOBE PpIIIEHHS CTa€ CHEUGIYHUM OpUIUIHUM (dakToMm. 3
HaOpaHHSM YHMHHOCTI OOBHHYBAJBHOTO a00 BHUIPABAYBAILHOTO BHUPOKY Cydy
KOHCTATYIOThCA TMEBHI MPaBOBI BIAHOCHMHHU, SIKI B MOAAIBIIOMY peati3yloThCs Ta
PO3BUBAIOTHCA. SIK aKkT 3acTOCyBaHHS HOPM IIpaBa, Cy/IOBE pillieHHs € (opMmoro, B
K1 HOpMa peanizyeThcsi. ToMy CyldoBe pillIeHHsS HacamIepe] CTae 00OB'SI3KOBUM, a

TaKO)X Ma€ aBTOPUTET 3aKOHY. [IpUpIBHSIHHS CyHOBOTO PIIICHHS J0 3aKOHY CTBOPIOE
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IOpUJIMYHY MPE3yMIIII0, 1[0 CYyJOBE PIIICHHS, IKe HA0paja0 YNHHOCTI, € MPABUILHUM

Ta OCTATOYHMM, 1 BCTAHOBIIIOE Y CIpaBi ICTUHY - res judicata pro veritate habetur.

[Ipe3ymnuiss € TPUMYLIEHHSM IMPO ICHYBAHHS YW BIICYTHICTh HOPUAMYHOIO
dakTy abo mpUITYyIIIEHHSM, 3aCHOBaHUM Ha WMoBipHocTi [193, p. 45, 180, p. 25].
[Ipesymyrotbcss Taki ¢akTH, SKI 3 YacoM IMIJATBEP/KYIOTHCS  MPAKTUKOIO
3aCTOCYBaHHS. XO4a MMOBIPHICT, € Jy)XK€ BHCOKOI, NPHUITYIICHHS MOXE He
MIATBEPAUTUCA, 1 IOpUAUYHA MPE3YMIIiss Moxe OyTH CIpOCTOBaHA Ta CKacoOBaHA.
3p0o3yMuIO, IO 1€ HE MEPETBOPIOE 3a3HAYCHY MPE3YMIIi0, 3T1IHO 3 SKOK CY/IOBE
pIIIICHHST BBA)KAE€THCSI OCTATOYHHMM Ta MPABOMIPHHUM, Ha MPOCTE MPUITYIICHHS, SKE
MO>KHA CHPOCTyBaTH Oyb-sik01 MUTI. CylnOBUM PIIICHHSIM 1ICTHHA BCTAHOBIIOETHCS Ha
NEBHU MOMEHT. TBEp/PKEHHsS MpPO NPABWIBHICTH CYIOBOTO pILIEHHS BiloOpaxkae
HAWOUIBII 3BUYHHUM TOPSAOK SBUIN, IO BHU3HAETHCA 3arajibHO TMPUHHATHAM:
praesumptio sumitur ex eo quod plerumque fit.

IIle ©Ha mnowarky wMuHysnoro cromtrs [. 5. DoWHMUBKMN mnHCaB, IO
“OO00B'SI3KOBICTh BUPOKY, 1110 HAaOpaB YMHHOCTI, € OJHIEI0 3 OCHOBHHX MPAaBOBHUX
BUMOT. BucroBiieHa cyqoMm mosuilisi Mae ocobiauBuil aBToputer. Cami Cyau MaroTh
MOKA3yBaTH HAJIKHUN TPUKIIAJ], MOBAXAIOYM 3aKOH 1 CWIIy pIllleHb, SKI HaOpamu
3aKOHHOI CHJIM, OCKUIBKH HECTIMKICTh 1 CBaBLLISA MpuHU3WiIM 6 cyn” [119, c. 110]. M.
Pomepic 3a3nauaB, mo ‘“GpopMalibHO CyIOBE PINICHHS BBAXA€THCS JOCKOHAJINM,
PABUWIHHUM 1 3aKOHHUM, IMIIEPAaTUBHUM 1 pIBHUM CBOil BUKJIAJCHIN 3aKOHHINA HOPMI,
X04a, IIOMpaBaa, TUIBKA CTOCOBHO BHUPIIIEHOI CIpaBH (BUPIIIEHOI CYNEpPEYKH).
XKomauit opran Biajy, BKIIOYAIOYM 3aKOHOMABIIS, HE MOXKE CKAacyBaTH YW 3MIHUTH
YUHHE CYJ0BE pillleHHs a00 MeperisaaTH Horo 3aKOHHICTh; 1 dKOAHUIN OopraH BiajH,
AKOMY HEOOX1ZHO 3pOOUTH IOPUAMYHUNA BUCHOBOK HAa OCHOBI YMHHOIO CYJIOBOTO
pIllIEeHHs, HE MOXE HE 3pOOMTH IIbOIO BHCHOBKY Yepe3 Te, IO PIIIeHHS HIOHTO
HE3aKOHHE, HaBITh SKIIO 1€ IUJIKOM oueBuaHO” [181, p. 107].

TakuMm ymHOM, mpe3ymmuid res judicata pro veritate habetur Binpi3HseThCS Bl
IHIIUX OPUIUYHUX TPE3yMIIIIH CBOEIO 0COOMMBOIO 3HAuyHIicTiO. [ mpesymmiis €
BUPAKEHHSM aBTOPUTETY CYJAOBOTO PIIICHHS: SKIIO CYAOBE pIIICHHS HE Mano O

aBTOPUTETY, HE ICHYBaJIO O 1 3rajlaHoi Mpe3yMIIii, 1 HaBIaKu, SKIIO He MPUITYCKaTH,
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10 YMHHUM CYJIOBUM DIIICHHSM BCTAHOBJICHA ICTHHA, CYIOBE PILICHHS HE Maylo O
ABTOPUTETY, OTXKE, B KOXKHOMY BHUIIAJIKy TPABUIIBHICTh CYIOBOTO PillIEHHS JOBENOCs O
noBoautu. ToMy 3a3HadeHa MPE3yMIIIisl € He TUIBKU IOPUANYHOIO, aje i 3arajibHOLo,
IPU3HAYEHOI0 JUIS BCiX oci06. BoHa Takok o3Hauae, mo 3 HaOpaHHSIM YHHHOCTI
CYIOBUM DIIICHHSIM MOro MOXXKHA OCKap>KUTU JIMIIE€ Yy BUHATKOBUX BHUIIAJKax, 3a
niJcTaBamMu, Mepen0ayeHuMU KpPUMIHAJIBHUM MPOIECYaJbHUM 3aKOHOJABCTBOM.
3BUYAIHO, Y KPUMIHAIBLHOMY IPOIIEC] ICHYIOTh (DOPMH KOHTPOIIIO CY/IOBUX PIIlICHb,
OITHIEI0 3 OCHOBHUX IIiJIEH SKUX € BHIPABICHHS 1 YCYHEHHS MOMHUJIOK Yy CYIOBHX
PIIICHHSX.

BerynuBim B 3akOHHY CHITY, Cy/IOBE pillleHHS HaOyBae HOBUX BJIACTHUBOCTEH
a0b0 O3HaK, U0 MIACWIIOITH WOro BIUIMB. Ll O3HAaKM CKIIaJalOTh IOPUIUYHY CHILY
cymoBoro pimeHHsi - res judicata, sKy cymoBe pilieHHS HaOyBae€, KOJIM CYIOBUMN
PO3IIISAl BBAXKAETHCS 3aBEPIICHUM, a KpUMiHAIbHA CIIpaBa BUPIMIEHOK OCTATOYHO i
oesnoBopotHO [134, p. 94]. H. II. Cuza Bkazye, mo ‘3 HaOpaHHSM 3aKOHHOI CHJIM
Cy/lOBe pillieHHs1 Ha0yBa€ O3HAK 3arajbHOO0OB’SI3KOBOCTI, TOOTO CTa€ 0OOB’SI3KOBUM
AK U1 Cyly, SKMM HOro yxBajuB, TaKk 1 JJs CTOPIH Ta IHIIMX YYaCHUKIB
KPUMIHAJILHOTO TPOBAKCHHS, a TaKOXK I yciX (I3UYHHUX 1 IOPHUAUYHUX OCiO,
OpraHiB JiepKaBHOI BJIaJM Ta OPraHiB MICLIEBOIO CAMOBPSJYBaHHS, iX CIIyKOOBHUX
oci0, 1 mijyisirae BAKOHAHHIO Ha Bcikl Teputopii Ykpainu™ [110, c. 258].

[ToHSATTIO FOPUIUYHOI CHJIM CYIOBOTO PIllIEHHS MPUIAUIETHCS OUIbIIE yBard B
KpaiHax KOHTHMHEHTAJIbHOI MpaBOBOI CHUCTeMHU. TUM dYacoM HayKOBIIl AHIIIi,
OaTBKIBIMHU 3arallbHOTO TIPaBa, JOCIIHKYBAIU M0 chepy MEHIIe, M0 3PO3yMiJIo 3
OIIIAly HA MPaBOBY cUCTeMy Iii€i kpainu [45, c. 120]. 3a3Buyail TepmiH “ropuanyHa
CUJIa CyJOBOTO PIlIEHHS  aHMIIMCHKOI0 MOBOIO Mepekiamaerhes gk “legal power”, a
HIMEIIBKOIO IIMPOKO BUKOPUCTOBYEThbCs TepmiH “‘rechtskraft”. Himenbki HaykoBIT
PO3PI3HAIOTh KIJbKAa BHJIB IOPUAMYHOI CHUJIM CYJOBOTO pIillIEHHS: (OpMalbHY,
MaTepialibHy, YaCTKOBY, a0Co0THY. DopMalibHy CHITy Ma€ pillIeHHs], 0 HE BCTYIUJIO
B 3aKOHHY CHJIY, TOOTO T€, SIKE MOXKe OyTH 3MIHEHE Y 3BUYAHOMY MOPSIKY KOHTPOJIIO
CYJIOBHUX PillIEHb, MaTepiajbHy - TUIBKH T€ PIIICHHS, sIke HAOpao 3aKOHHOI CHIIH. Y

IIbOMY BHUITQJIKy BXE i€ MpaBWio non bis in idem, a Takox HE Ji€ CYCIICH3UBHUUN



69
edekt. YacTkoBa I0puANYHA CHJIa CYIOBOTO PIIICHHS € TOJ1, KOJIH MPaBO OCKap KEHHS

pIIIEHHS] MalOTh TUIBKU TIEBHI YYaCHUKH TMPOIIECY, 1 AOCOJIIOTHA - KOJIU BCl YUaCHHUKHU
MpoIIeCy MaroTh MPaBO OCKAPKUTU OCTarouHe cynoBe pimeHHs [183, p. 408]. Onni
HAyKOBLIl PO3YyMIIOTh IOPUAMYHY CHIIY CYIOBOTO pillIeHHS SK (pOopManbHy ICTHUHY,
BCTAHOBJICHY PILICHHSM, 110 BUKJIIOYAE MOMKJIMBICTH IIOBTOPHOIO PO3IVISAY TOTO XK
NUTaHHA B Cy[l, a00 K (popManbHy ICTUHY, BCTAHOBJIEHY PILIEHHSM, 10 OCTATOYHO 1
0€3MOBOPOTHO BCTAHOBIIIOE TMPABOBITHOCHHU MIXK CTOPOHAMH IMPOIIECY, IHIII - SIK
0COOJMBY [1I0 HOPMHU MAaTepiajibHOTO 1 MPOILECYallbHOTO IpaBa B KOHKPETHOMY
CYIIOBOMY aKTi. [HIII TOCHITHUKK aHATI3yBald IOPUANYHY CUIY CyIOBOTO PIillICHHS,
BpPaxOBYIOUM TIPaBOBI HACIIJKH, SKI BOHA CIPUYWHSE, 1 SKI TICHO TMOB'sA3aHl 3
IOPUIUYHOIO CHUJIOI0 CYZOBOTO PIlIICHHS.

BerynuBimy B 3aKOHHY CHITy, CyIAOBE pIlIEHHS MO030aBliie CTOPOHH IIpaBa
OCIOPIOBATH B 1HIIIIM CIIpaBl BCTAHOBJICHI UM PIillIEHHSIM (DaKTH Ta MPaBOBIIHOCHUHU
1 mpea'siBISTA TI caMi BHMOTM Ha THX caMux mijctaBax. KoHcTaryerbcs, 110
IOPUMYHA CUJIa CYJOBOTO PIIIEHHS MOB'sI3y€e (popMaibHy CTOPOHY CYJOBOTO PIillICHHS
1 ioro marepiajgbHe BUpakeHHsA. M. PoMepic Tako BHCIIOBIIOBAaB AYMKY, 1110 CY/I0BE
pIlIEHHA Ma€ IMIEpPaTUBHY 1 aOCOJIOTHO HE3MIHHY CHJIy TIIbKM HACTUIBKH,
HACKUIBKH II€ TMOB'SI3aHO 3 BUpimeHUM nuTaHHsaM [181, p. 94]. Jlng iHmwMX, HaBITh
Iy’)K€ CXOKHMX, CIOpPIB BOHO HE MAa€ >KOJHOI IMIEpaTWBHOI CHUJM. [HII HayKOBLI
BBaXalOTh, 10 IOPUAMYHA CHJIa CYIOBOIO PpIIIEHHS € THUM €JIIEMEHTOM, SIKUH
JoTIoMarae peanizyBaru 1 Ta GyHKIii cymoBoro pimenss [ 134, p. 93].

CripaBni BaXKO KUTbKOMa CJIOBaMU a00 OTHUM CJIOBOCIIONYUYEHHSIM BU3HAUUTH,
110 TaKe IOPUINYHA CHJIa CYJOBOTO PIIIEHHS, a/I)Ke caMe CyA0BE PIILIEHHS MOXe OyTH
IpOaHaji30BaHe 3 pI3HUX acnekTiB. OHI O3HAKU CYJOBOrO PIIIEHHS BU3HAYAIOTh
HWOro sIK aKkT 3AIMCHEHHS MPaBOCYAJs, IHINI - SK TPOIECYyalbHUH JOKyMEHT. €
HAyKOBIIl, SIKi PO3MIANAIOTh IOPHAWYHY CHIJIy CYJIOBOTO pIlICHHS SK TPAaBOBY
KOHCTPYKLIIO, 1110 OXOIUIIOE BCl BIACTUBOCTI CYIOBOTO PIIIEHHA SIK aKTa 3J1HCHEHHS
OpaBoOCYAJA 1 SIK MPOLECYalbHOIO JTIOKyMEHTa. Taky JyMKy BapTo BpaxyBaTH, aJDKe
IOPUAMYHA CHJIa CY[JOBOTO PIIIEHHS, MO CYTIl, € BUPAKEHHSIM [ii CyJOBOIO PILLIECHHS.

CynoBuM pINICHHSIM SK aKTOM 3MIMCHEHHS MPaBOCY/JIsl BU3HAYAETHCSA HASBHICTH a00
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BIJICYTHICTb CKJAAy 3JIOYMHY, NUTAaHHA BHUHYBATOCTI 0COOM. SIK mpolecyalbHUN

JIOKYMEHT, CYIOBE PIIICHHS € Ti€r0 (OPMOIO, B SIKIM BiIOOPaKarOTHCS BUCHOBKU Ta
OCHOBHI DpileHHs1 cyay. ToOTO YacTMHa OCTaTOYHOTO CYJOBOTO pIIICHHS €
KOHCTaTYIOUOIO (HaIllpHUKIIaJl, OIMMCOBAa YaCTHHA, MOTHBYBAJIbHA YAaCTHHA), @ YACTUHA -
IMITEpAaTUBHOIO (PE30JIFOTUBHA YaCTHHA).

TBep/KEeHHS, 10 IPUANYHA CHJIA CYJOBOTO PIIICHHS € 0COOIUBOIO (POpMOIO
Jii HOPMU TIpaBa, TAKOXX MA€ MICIe, OCKITILKH CYJIOBE PIIlIEHHS € aKTOM 3aCTOCYBaHHS
HOpPM TIpaBa 1 aKTOM CyAOBOi Biaad. [3 mpOro MokKHa 3pOOUTH BHCHOBOK, IIIO
IOpUNYHA CHJIa CYOBOTO DIMIEHHS TIOB'SI3y€ 3MICT CYAOBOTO PIMICHHS 3 WOTO
MaTepiaibHUM BUKOHAHHSM.

BerynuBiim B 3aKOHHY CHITY, Cy[AOBE DIII€HHS BUKIMKA€ MPABOBI HACIIIKU.
HaiiBaxnuBimmid  HACHIOK - CYIOBUM pIIIEHHSAM SIK TMPAaBOBUM  aKTOM
IIPOTOJIONIYETHCS PO 3AIMCHEHHS MPaBOCYAAs Y KpuMiHaIbHIN cripasi. [IpaBocyms
3IIACHIOETHCS, SIKIIO BCTAHOBJIEHA ICTMHA, BUHHY OCOOY 3aCylI)K€HO, HEBHHHY -
BUIIPABIAHO, IMOTEPIIOMY TMPUCYHKEHO BIIIIKOAYBaHHS IIKOAW Tomio. CynoBuM
pIIIEHHAM BCTaHOBIIOIOTHCS OOOB'S3KM 3aCyI)KEHOTO BHUKOHATH TPU3HAYCHE HOMY
TIOKapaHHs, BIJIIKOAYBAaTH IIKOAY MOTEPITIOMY, OJIHIA 13 CTOPIH MPOIIECYy CIUIATUTH
BUTpATH HA aJIBOKATa TOIIO.

Cuinia cynoBoro pimieHHs Mae neBHI Mexi aii. Konu Hactae TepMmiH JaBHOCTI
BUKOHAHHS BUPOKY, CyJOBE€ PILLIEHHS BTpavyae IOPUAMYHY CHUITY, SKIO BOHO HE Oyi0
BUKOHaHe. Konu cynoBe pilleHHSI BUKOHYETHCS, 4epe3 JACsIKUWA 4Yac 3HHUKae abo
CKaCOBYETHCSI CyAMMICTh OCOOH, CylOBE pILICHHs CTae icTopiero. Y pasi mosiBu abo
BCTAHOBJICHHSI HOBUX (DaKTIB, SIKIIO BOHU MIATBEPIKYIOTHCS, CYJOBE PIIICHHS TAKOX
BTpaya€e CBOIO CHIIY, OCKIJIbBKH CKacOBY€ThCs a00 3MiHIO€ThCs. Ha cTazli BUKOHAHHS
BUPOKY BHIIQJKH CKOPOYEHHS MOKAapaHHS, YMOBHO-IOCTPOKOBOTO 3BUIBHEHHS 3
BUIIPABHOI yCTaHOBHU, aMHICTii, MOMWIyBaHHS HE MOCIAONIOITh IOPUANYHOI CHITU
CYIOBOIO pINIEHHS, OCKUIBKM Y TaKUX BHIIQJKaX HE CTaBUTbCS MiJ CyMHIB
PABUWIBHICTH CYJOBOTO PIIIEHHS, MPABWIBHICTh PIIICHHS HE MEPEBIPSIETHCS, TPOCTO

BI/IpiIJ_Iy}OT]':»CH IMUTaHHA BUKOHAHHS ITOKapaHHA.
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HaykoBLl BH3Ha4arOTh Pi3HI O3HAKW FOPHUIWYHOI CHJIM CYIOBOIO PIIIEHHS. 3a

nymkoro I. bayOmmca, TakuMu oO3HakaMud € OOOB'S3KOBICTh, BHUKOHYBaHICTb,
CTaOUIbHICTh, OE€3yMOBHICTb, MPEIOAMIINHICTE; 1HIII HAyKOBII BKa3ylOTh Ha
00OB'SI3KOBICTh, HE3aIllEpEYHICTh 1 BHHATKOBICTH, IIE¢ IHINI - OOOB'S3KOBICTD,
BUHATKOBICTH 1 IperoAUIlIHICTh. Hacmpapai aeski 3 3a3HaY€HUX O3HAK BU3HAYAIOThH
CY/IOBE PIIIECHHA SIK aKT 3A1MCHEHHS MPaBOCYIs, IHIII - SIK IpOoLeCcyalbHUI CyJOBUI
nokymeHT [ 134, p. 93].

OOOB'SI3KOBICTh  CYJOBOTO  pINIEHHS HE JO3BOJIIE HIKOMY ITHOpPYBAaTH
BCTAHOBJICHI HUM TIPaBOBIIHOCHHHM, HE BHUKOHYBAaTH YacTUHY a00 BCE CYIOBE
pimeHHs. Skmo O IOpuAMYHA CHUJIA CYIOBOTO pINIEHHS HE Majla O3HaKu
00OB'A3KOBOCTI, pillIEHHS cTajdo O Jekjapamier0 1 BTpaTWiIo O 3HAYEHHS.
OO6OB'A3KOBICTh CYJJOBOTO PIIICHHS BKJIIOYa€e B cede 1 000B'SI30K BIAMOBITHUX OpraHiB
1oyaTH BUKOHAHHS CY/JIOBOTO PIIICHHS, HaBITh SKIIO I OOOB'30K TMPSIMO HE
BKAa3aHUI y caMOMYy pillieHH1. J[esiKl aBTOpH BBaXaroTh, 110 FOPUIMYHA CHJIA CY0BOIO
pIIIICHHS! BIUIMBA€ TUIBKKM Ha TUX OCI0, MO0 SKUX BHpimieHO crpany. [. bayGnuc
MOTHUBYE II€ THUM, 1[0 SKIIO O IOPUANYHA CUJIa CYJOBOIO PIIICHHS BIUIMBAJIa Ha BCIX,
e Mpu3Beno O 0 HETaTUBHMX HACTIIKIB I 0Ci0, Yui mpaBa Ta 3aKOHHI IHTEpECU
00OMEXXEHO CYIOBHM pIIICHHSM, TPUHHATHM Oe3 iXHboi ydacTi y crupasi [134, p. 97].
Opnnak cyznoBe pIllIeHHS, BCTAHOBJIEHI HUM MPaBOBIIHOCUHU € OOOB'SI3KOBUMHU HE
TUIBKA JUISI CTOPIH KPUMIHQJIBHOTO TIpoliecy. BcTaHOBIEHA CYIOBUM PilllEHHAM
000B'sI3KOBICTh cruiaTu mTpady (caHkiii) € 000B'SI3KOBOIO JIsl CTOPIH MPOILIECY, ajie
BCTAHOBJICHA CY/IOM CYAHMICTh, BCTAQHOBJICHHH CyJIOM 3JI0YMH, MOTHBHU PIillIEHHS
MOXKYTh BIUIMBATH Ha OIIHKY MOBEIIHKH OCOOM Yy CYyCHIJILCTB1, HA MPUUHATTS PillICHb
IHIIMMHU CyJIaMH I1I0A0 0OpaHHs 3am001KHOIO 3aX0/1y 0C001 TOIIIO.

Jlpyra o3HaKa MOPUAUYHOI CHJIM CYJOBOTO PINICHHS - CTaOUIBbHICTD -
M1IKPECITIOE, 110 PIIICHHS, IKe HaOpasio 3aKOHHOI CUJTH, € OCTAaTOYHUM, 0OOB'I3KOBUM
1 HE MIAJATa€ OCKAPKECHHIO y 3BUYANHOMY MOPSJKY KOHTPOIIO CYIOBHX PIIICHb.
Pimenns cyny mnepmioi iHCTaHIlii, sike HaOpajo 3aKOHHOI CUJIM, € CTaOlIbHUM 32
BUHITKOM BKazaHUX BuUMaJKiB. [IpoTe 11e HE 03Hadae, 110 Takl PIIEHHS HE MOXYTh

OyTH oOckapkeHl ab0o 3MIHEHI Yy TIOpSAIKY, NependadeHOMy KpUMIHAJILHUM
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npouecyaibHUM KojekcoM. CTaOUIbHICTh CYJOBOIO PIILIEHHS CTBOPIOE YMOBH IS

BUKOHAHHA pILLIEHb Y KpUMIHAJIbHUX crpaBax. [Ipore Take cynoBe pillleHHs, HaBITh
SAKII0O BOHO Ha0Opajo 3aKOHHOI CHJIM, MOXe OyTH TNepenisiHyTe B MOPSIAKY
amneNsIIifHOTO TPOBA/KEHHS, KacalifHOro TPOBa/KEHHS abo y 3B'SI3KY 3
HOBOBHUSBIIEHUMU OOCTaBUHAMM.

OTOX, CylOBE pIIIEHHA Y KPUMIHAJIbHOMY MPOBAKEHHI K MPOLECYyaTbHHMA
aKT Ma€ XapaKTepHI O3HAKM Ta BJIACTHUBOCTI 3arajJlbHO IPaBOBOIO XapakTepy Ta
cnenu@diyHoro, IO MNPUTAMaHHI HOMY $IK aKTy NpaBOCYIIs Yy KPUMIHAJIbLHOMY
npoBakeHHI. B cumy mpesymmiiii res judicata pro veritate habetur Ta enemeHnTiB, siki
CKJIa/Ial0Th CYTHICTh CYIOBOIO DIIIEHHS SIK aKTy MpaBOCYIJs, BU3HAUAETHCS HOrO
IOpUAMYHA CWiIa. BiaTak OpuaWyYHa CUiia CyJIOBOTO PIIIEHHSI MOPOIXKYE Psij MOro
O3HaK SK akKTy 3JIIHCHEHHS MpaBOCYAJs, TaK 1 - MPOLECYaJbHOTO CYI0BOTO

JNOKYMEHTY.

BucnoBku 10 po3aiay 1

[ToHATTS “BMOTMBOBAHOCTI” Ta CHIJILHOKOPEHEBI 3 HUM CJIOBA 3aCTOCOBYIOTHCS
y pi3HuX cdepax, Kl HaKIaAaloTh BIIOMTOK HA CEMAaHTUYHE 3HAYEHHS L[HOTO CJIOBA B
PI3HHX Traiy3siX 3HaHb. B KOHTEKCTI HOPHUCHPYICHINI, a caMe XapaKTEPUCTHK MMEBHUX
JOKYMEHTIB MOHATTSA ‘‘BMOTHBOBAHOCTI” € CKJIQJHOK KaTeropi€ro, 3HAUYECHHS SIKOi
MOXKHa  BCTAHOBUTH  depe3 IHTepAMCHUIUTIHApHUUA  miaxia.  [lcuxomoriuni
JOCIHIJIKEHHS TOMIUONIOIOTh  PO3YMIHHS TMPOLIECY MOTHBYBAHHS PIIICHHS SIK
IMIJIEMEHTalli B3a€MO3B'SI3KY MK OCHOBHUMH IPaBOBUMH ULIISIMA Ta OUIBII
byHIaMEHTAIbHUMH  TICUXOJIOTTYHUMHU  omepamisiMyd.  JloriyHuid  miaxig 1o
BMOTHMBOBAHOCTI CYJOBOTO PIIIEHHS JEMOHCTPY€E BaXXJIMBICTh PalllOHAJIBHOCTI Ta
MOCITIIOBHOCTI apryMeHTaIlli, 3acTOCYBaHHsS 3aKOHIB ()OPMaJIbHOI JIOTIKH TpH
noOyI0B1I CY/KeHb. JIOKTpUHAIBHUM MiAX1A MIAKPECTIOE BAKIUBICTh HAYKOBHUX
HiXOMIB 0 PO3yMIHHS BMOTHUBOBAHOCTI, ii MICISl y MPaBOBiil cHCTEMI, BIUIMBY Ha
PO3BUTOK CYIOBOI IPAKTUKH Ta 3a0€3ME€UEeHHsI JOCTYIY 10 IPaBOCYIIS.

BMOTHBOBaHICTh CyHOBOTO pIIIEHHS € KJIIOUYOBHUM EJIEMEHTOM IIPaBOCYIJS,

KU 3a0e3Meuye Moro JEriTUMHICTD Ta CIPaBeUIUBICTh. L{e MOHATTS BKITIOUae B cede
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OOIPYHTYBaHHSI CyJAOBOIO DIIICHHS, MOSCHEHHSA, YoMy OyJ0 NPUHHATO came Take

pillIeHHs, 1 Ha SKIM OCHOBI CyJ MIMIIOB JI0 Takoro BHCHOBKY. BMOTHBOBaHICTBH
JI03BOJISIE CTOPOHAM 3pPO3YMITH JIOTIKYy Cyay, IO TiJIBHILYE JIOBIpy JO CYAOBOi
CUCTEMH Ta 3MEHINYE WMOBIPHICTh amnelsAliiHuX cKapr. BoHa Takox cropusie
JOTPUMAHHIO TPUHIMUITY BEPXOBEHCTBA IpaBa, OCKUIbKM 3a0e3neuye Mpo30piCTh
CYZIOBOTO TIPOIIECY.

Bumora BMOTHBOBAaHOCTI Cy/IOBOTO PIIICHHS Ma€ TIHMOOKE 1ICTOPUYHE KOPIHHS 1
€BOJTIOLIIOHYBAJIa Pa3oM 3 PO3BUTKOM Cy/I0BO1 cucTeMu. BoHa 3'aBuacs sk BiJIIMOBib
Ha TOoTpedy B 3a0e3MeueHHI CHpaBeIIMBOCTI Ta 3amo0iraHHi CyIOBUM MOMUJIKAM.
[cTopu4HO CynOBI pIlIEHHSI YacTO MpUHAMAaucs 0e3 HaJIeKHOTO OOIPYHTYBaHHS, IO
TIPU3BOIMIIO JIO 37I0BKMBAaHb Ta HECIPABEIIUBOCTI. 3 PO3BUTKOM MPABOBHUX CHCTEM 1
BIIPOBA/PKEHHSAM MPUHIIAITIB BEPXOBEHCTBA IpaBa Ta MpaB JIOANHN, BMOTHBOBAHICTh
cTajga HEBII'€MHOI YacCTHHOIO CYJIOBOTO Tpolecy. Y Cy4acHOMY KPUMiHaJIbHOMY
Ipollecl 1€ O3Hayae€, 110 KOXKHE CyJ0BE PIIIEHHS Mae OyTH YITKO OOIPYHTOBaHe, 3
MOSICHEHHSIM BUKOPHUCTAHHUX JIOKA31B 1 MPABOBUX HOPM.

CynoBe pilleHHS y KpUMIHAJIBHOMY TMPOBAKEHHI € OJHOYacCHO AaKTOM
3MIACHEHHS TPABOCY/ISl Ta MPOIECYyaIbHUM CYOBUM JOKYMEHTOM, IO BU3HAYAE
Horo 3arajgbHOIpaBOBl Ta crenudiuyHi O3HAKM Ta BiIacTUBOCTI. KirouoBoio
BJIACTUBICTIO CY/JOBOIO pILIEHHS € IOpUAMYHA CUia, SKa B CHIIY MpPEe3yMILii res
judicata pro veritate habetur Ta 3MiCTy IIi€i BIACTUBOCTI, MOPOIKYE DS 1HIIMX
IpUTaMaHHUX O3HAK CYIOBOTO PillICHHS.

TakuM YMHOM, XapaKTEPHUCTHKA MOHATTSA ‘‘CyIOBOTO PIllIEHHS dYepe3 MPU3My
KPUMIHAJIBHUX TPOIIECYaIbHUX aKTIB Ja€ 3MOT'y KOMIIJIEKCHO OIIIHUTH YCl1 KIIFOUOBI

O3HAKM Ta iXHIO MPAKTUYHY 3HAYUMICTh Y IIPOLIEC] MPAaBO3aCTOCYBAHHS.
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PO3ILI 2

BMOTHUBOBAHICTD SIK XAPAKTEPUCTHUKA CYAOBOI'O PIINEHHA:
MOPIBHAJILHO-TIPABOBUM OTJISI /T

2.1. Micue Ta 3MiCT BMOTHBOBAHOCTI Cy10BOI0 PilllIeHHSA SIK eJIeMeHTAa

nmpaBa Ha Cl'lpaBeIlJll/IBl/Ii/i CyIlOBI/Iﬁ Po3rasiia

Ha cporonHi mpaBo Ha cropaBeIIMBUNA CYHOBHH pO3MISA] 3aKpIVIEHO SK Ha
MIKHApOJHOMY, TaK 1 perioHajJbHOMY Ta HalllOHaJbHOMY piBHAX. Cepen cydacHHUX
MDKHApOJHO-TIPABOBUX JOKYMEHTIB YHIBEPCAJILHOIO PiBHS BIIEPIIE II€ MPABO OYi0
3aKpIIUIEHO B 3arajibHiil Jekjaparllii npas JIOAWHHU, y cTarTi 8: “KoxHa moauHa mae
OpaBO Ha €(QEeKTUBHE IMOHOBJIEHHS Yy NpaBax KOMIIETEHTHUMH HaIllOHAJbLHUMU
CylaMH B pa3l TOpPYIIEHHS ii OCHOBHUX NpaB, HaJaHUX 1 KOHCTHUTYLI€IO abo
3akoHOM”. BinmoBinmHo no crarri 10 3aranpHOoi nAekiapauli mpaB JIOAWHHA KOXKHA
JIOAWHA, NI BU3HAUYCHHS 11 IpaB 1 00OB'SI3KIB 1 111 BCTAHOBJICHHS OOIPYHTOBAHOCTI
Opel'aBICHOr0 1 KPUMIHAJIBbHOTO OOBHHYBAaY€HHs, MA€ IpPaBO, HA OCHOBI MOBHOI
PIBHOCTI, Ha Te, MO0 1i cmpaBa Oyina poO3MISTHYTa MPUIIIONHO 13 JOTPUMAHHSAM yCiX
BHUMOT CITPaBEIJTUBOCTI HE3AJIC)KHHUM 1 0€3CTOPOHHIM cynoM. [27].

V¥ crarti 14 MiXHapoIHOTO MakTy MNpO T'POMAISHCHKI 1 MOJITUYHI Ipasa,
BU3HAYEHO, M0 KOKEH Ma€ TMpaBO MpU pO3DIsiAl  Oyab-SIKOTO KPUMIHAJIBHOTO
0OBUHYBa4YCHHSI, MPE]I'ABICHOTO oMy, a00 Mpu BU3HAYEHHI HOTO MpaB Ta 00OB'SI3KIB
y Oynb-KOMY IMBIUIBHOMY MPOIIECI Ha CIPAaBEIMBHM 1 MyOIIYHUN pO3IIsLA CIpaBU
KOMITIETEHTHUM, HE3aJICKHUM 1 O€3CTOPOHHIM CY/IOM, CTBOPEHHUM Ha Ii/ICTaBl 3aKOHY
[54].

Jlo MDKHapOJHUX CTaHIAPTIB PEKOMEHAAIIHOTO XapaKTepy, IO CTOCYIOThCS
BUMOT JI0 Cy[AOBHX DillleHb, BXOASTH IOPUANYHI MIPUHIIMIA Ta CTAaHAAPTH, BUPOOIEH]
y MEXKax perioHaJIbHUX MIDXKHAapOAHUX OpraHizaiii, 3okpema Panu €sponu, OBCE,
€C, 4Kl TMepeBaXKHO HAroJjoWIyIOTh Ha MyONIYHOCTI CYJAOBHX pIlIEHb Ta iX
BMoTHBOBaHOCTI. Tak, y IlimcymkoBomy nokymeHTi Binencekoi Hapaau Hapanu 3

nUTaHb Oe3neku 1 cmiBpoOiTHuITBA B €Bporm (1989 p.) 3a3HaueHo mpo “mpapo
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(ocobu) mBUAKO Ta 0QiiHHO OyTH MOBIIOMIIEHOIO PO PIIICHHS,. ..y TOMY YHUCIII PO

IOpUJINYHI MOTHBH, Ha SKUX 0azyeTbes pimeHHs” [145, p. 23].

KoncyneratuBHa pana eBpomelchbkux CyaaiB mia erigor Pagu €Bpornu
MUTAHHIO SKOCTI CYJIOBHX pIIIEHb SIK KOMIIOHEHTY SKOCTI MPaBOCYIJS MPUCBSITHIIA
BucnoBok Ne 11. Tak, y nm. 3 BucHOBKy 3a3Ha4yeHO, III0 YiTKEe OOIPYHTYBaHHS Ta
aHaii3 € 0a30BUMH BUMOTaMH JI0 CYJAOBHX PIllIeHb Ta BAKJIMBUM aCIEKTOM IIpaBa Ha
cupaBemnuBuii cyn. Hampuknan, crarts 6 €KIIJI Bumarae, 1mob nepxkaBu CTBOPHIN
HEe3aJeKH1 Ta OE3CTOPOHHI CY/IU 1 CIIPUSIIN 3aIIPOBAKEHHIO €(DEKTUBHUX MPOIIEAYD.
BukoHaHHA 1BOro 0OOB’A3Ky HaOyBa€ pealbHOrO 3HAYEHHS, KOIH CYNJsIM Y
pE3yabTari IbOTO0 HAAETHCA MOMJIMBICTh 3[1ACHIOBATH MPABOCY//IS CIIPABEAIUBO Ta
KOPEKTHO Y iXHIX BUCHOBKax 100 (DaKTIB 1 mpaBa 3aJy1sl KIHLEBOIO Ojlara rpoMa/isiH.
CynoBe pilieHHsI BUCOKO1 SIKOCTI - 11€ PIIIICHHS, sIKe JOCSITa€ MPaBUILHOTO PE3YJIbTaTy
- HACKUIBKH II€ JTO3BOJISIOTH HaJaHI CyIIl MaTrepialv - y CIpaBeIIUBUN, IIBUIKHM,
3pO3yMIIN Ta HeABO3HAYHMIA crocid [125].

Takox y nmpoMy BucHOBKy 110710 sikocTi cynoBux pimenb Komiter MiHicTpiB
Panu €Bponu, cepen iHmoro (nmyHktu 32-41), 3BepTae yBary Ha Te, IO yCl CyIOBI
pIlIeHHS MOBUHHI OyTH 3pO3yMUIMMHU, BUKJIAACHUMHU YITKOIO 1 TPOCTOIO MOBOIO 1 II€ €
HEOOX1JTHOIO0 MEPETyMOBOIO PO3YMIHHS PIIIEHHS CTOPOHAMHU Ta TPOMAJICHKICTIO; JJIs
OT0 MOTPIOHO JIOTIYHO CTPYKTYPYBAaTH PILICHHS 1 BUKJIACTU MOrO B YITKOMY CTHIIL,
JOCTYITHOMY JUIsl KOXKHOTO; CY/AOB1 pIIIEHHS TIOBUHHI, Y TPHHIMMI, OyTH
OOTpyHTOBAaHMMHM; y BHUKIQAl MIACTAB JJIsi NPUUHATTA PIIICHHS HEOOXITHO JaTu
BIJIMTOBIIb HA APTYMEHTHU CTOPIH Ta JIOPEYHI JOBOMHU, 3/IaTHI BIUTMHYTH HA BUPIIICHHS
CHopy; BUKIIAJ TMIJACTaB JJIsi NMPUUHATTA PIIICHHS HE TMOBUHEH HEOJIMIHHO OyTH
JIOBTMM, OCKIJbKM HEOOXIJHO 3HAWTH HaJIe)KHMH OajlaHC MIK CTHCIICTIO Ta
NPaBWIHBHUM PO3YMIHHSIM YXBaJEHOTO PIIICHHS; OOOB’SI30K CYIIIB HABOIUTHU
MiJCTaBU IS CBOIiX pIllIEHb HE O3Hayae€ HEOOXITHOCTI BIAMOBIIATH Ha KOXKEH
apryMeHT 3asiBHUKA Ha MIATPUMKY KOXHOI MiICTaBH 3aXUCTY; 00CST bOT0 000B’ 3Ky
Cy/ly MO>KE€ 3MIHIOBaTHCS 3aJIe’KHO B1JI XapakTepy pimeHHs [ 125].

Takoxx y BUCHOBKY 3a3HaueHO, 110 3T1HO 3 TPAKTUKOI €BPOIMENCHKOTO Cydy 3

npaB JIIOAMHUA OUYIKyBaHUHM OOCST OOIPYyHTYBaHHS 3aJI€KUTh BiJ PI3HUX JOBOMIIB, IO
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iX MOX€ HABOJAMTH KOXKHA 31 CTOPIH, @ TAKOX BIJ PI3HUX NPABOBUX IOJIOKEHb,
3BUYAIB Ta JOKTPUHAIBHUX NPHUHIMIIB, a KpIM TOro, Iie ¥ BiJ PI3HUX MPAKTHUK
HIrOTOBKM Ta MPEJCTaBIEHHS PIIICHb Yy PI3HUX KpaiHax, a BiATAK HAI[IOHAJILHOIO
IPaBOBOIO peryntoBaHHs [125].

[IpaBo Ha crnpaBeIIMBUNA CYIOBUN PO3MIIS]L 3HAUIILIIO 3aKPITJICHHS B OCHOBHUX
3aKOHAX €BPOINMEUCHKUX KpaiH XX CTOMITTS, a TaKoXK iX HAI[lOHAJIBHUX IMPABOBUX
CHUCTEMax Ta IMpeleeHTHOMY IpaBl. B yKkpaiHChKOMY 3aKOHOJABCTBI, 30KpeMa
3akoni Ykpainu “Ilpo cymoycTpiii 1 cTaryc CyaiiB” BU3HAYEHO, IO CY/, 3M1MCHIOIOUH
OpaBOCYAJs Ha 3acajaXx BEPXOBEHCTBA IIpaBa, 3a0e3ledyye KOXKHOMY IPaBO Ha
CIIpaBeJIMBUIA Cy/I Ta MOBary J10 1HIIMX IpaB 1 cBoOo, rapanToBaHux KoHcTuTyIieo
1 3aKOHAMH YKpaiHU, a TaKOXK MDKHAPOJAHUMU JOTOBOPAMH, 3ro/ia Ha 000OB’A3KOBICTh
sakux HagaHa BepxoBHoro Panor Ykpainu. Came cTaTTst 7 IbOTO 3aKOHY, IPUCBSYEHA
IpaBy Ha CHpPaBEJIMBUN Cyl, Ta 3aKPIIUIIOE MPABWIIO, 110 “KOKHOMY TapaHTYEThCS
3aXMCT WOro ImpaB, CBOOOA Ta IHTEPECIB Yy PO3YMHI CTPOKH HE3QJICKHUM,
0€3CTOPOHHIM 1 CITPaBEIIMBUM CYJIOM, YTBOPEHHUM BIAMOBIIHO 70 3aKOHY ™ [29].

[IpaBo ocobu Ha crHpaBeIIMBUNA CYAOBHI PO3MNISA Ta BUPILIEHHS CIpPaBU B
PO3YMHI CTPOKH HE3aJICKHUM 1 HEYNEepPEeIIKEHUM CyJIOM, a TaKOX OOOB’S3KOBICTH
cynoBux pimenb 3akpimieHi B ctarTi 21 KIIK Ykpainu [40]. MixkHapoiHi cTaHAapTH
I0JI0 CYJIOBOTO PO3MIISNY B KPUMIHAIBHOMY ITPOBAXKEHH1 3aKpIIUICH] B CTATTAX § Ta
9 KIIK VYkpaiam, ne 3a3HaueHO, 10 KpPUMIHAJIbHE MPOBADKEHHS 3TIHCHIOETHCS 3
JOTPUMAHHSAM MPHUHIIMIY BEPXOBEHCTBA MPaBa, IKUM 3aCTOCOBYETHCA 3 YpaxyBaHHSIM
OpakTUKH E€BPOMENCHKOr0 Cyay 3 MpaB JIOAWHU, a CyH, CIAAYMN Cyads M 4Yac
KPUMIHAJILHOTO TPOBA/DKEHHSI 3000B’si3aHI HEYXWJIBHO JOTPUMYBATHCS BHUMOT
Koncturyuii VYkpainu, uporo Kopekcy, MDKHapoAHMX JOTOBOpPIB, 3roja Ha
000B’sI3KOBICTh SIKMX HajgaHa BepxoBHow Panoro VYkpainu, BUMOT I1HIIMX aKTiB
3aKOHOJIaBCTBa. Y pa3i, KO HopMU 1boro Kojekcy cyrnepedars MiKHAPOIHOMY
JIOTOBOPY, 3rojla Ha OOOB’A3KOBICTh SIKOrO HajaHa BepxoBHoro Panoro VYkpainw,
3aCTOCOBYIOTBCS MOJIOKEHHS BiIIOBITHOTO MI>KHAPOIHOTO JIOTOBOPY.

OTOX, 10 CUCTEMU MIKHAPOJHUX CTaHJAPTIB 3000B’S3aJILHOTO XapakTepy, 10

3aKPITUTIOIOTH CTAaHAAPTH MPaB JIOIWHU Ta, 30KpEeMa, BUMOTH 100 CYIOBHX PIlICHb,


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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0e3yMOBHO, HajexuTh KOHBEHLIS NpoO 3aXHUCT MpaB JIIOJWHUA Ta OCHOBOIOJIOKHHX

cBobox 1950 poky (mami - €KIIJI, KonBeHIis), KOoTpa BCTaHOBIIOE MEXaHI3M
MDKHApOJHOTO KOHTPOJIIO, HAWBAKJIMBIIIMM €JIEMEHTOM SKOTO € JISUTbHICTD
€Bpomneiicekoro cyny 3 mnpaB mronuHu (mami - €CIUI). Cym posmisimae 3asBu
OyIb-IKUX 0C10, HEypsIAOBUX OpraHizalliid abo rpyIr oci0 Mpo MOopymieHHs MOJ0KEHb
Kongenrii ado I[IpotokomniB 10 Hei. €Bporneiickka KOHBEHIIIs Oyna mignucana B Pumi
4 nmucronaga 1950 poky ta Habpana yuHHOCTI 3 BepecHs 1953 poky, mepiioueproBo
parudikoBaHa 43 nepkaBamu. BoHa rapaHTye NmpaBo Ha CHpPaBEIJIMBUN CYHOBHIA
po3misig y crarti 6 1 BCTAHOBJIOE TIOCTIMHUN CyHOBHA MEXaHI3M, 30KpeMa
nepeadadeHuii y crartax 19-51, mo cnouatky ckiangaBcs 3 €Bpomneiicbkoi Komicii Ta
€Bporneiickkoro cyay 3 mIpaB JIOAWMHU, a Tichs HaOpaHHs 4YUHHOCTI JloJaTKOBOTO
nporokoiry Ne 11, ckmamaerbcst nmume 3 C€CIIJI. Ili opranm MawTh 3aBIaHHS
3a0e3neuyBaTu JOTPUMaHHS npas, BUKJIQJICHUX y KongeHitii,
JepKaBaMHU-y4acHUIIMUA IIOAO iXHIX rpomaasH. Came 3aBASKH pIIIEHHSM LHX
opraHiB KoHBeHIIisl Masia 3HaYHUI BIUIMB Ha HAI[lOHAJBLHE MPaBO JICp)KaB-yYaCHUIIb,
0 ChOroAHI € Oe33anepeyHuM. 3O0Kpema, L€ CTOCYEThCS Oprasizamii Ta
(GYHKITIOHYBaHHS CyJOBHX CHCTEM: CTAarTd 6 MpOTAToM OararboX pOKIB Oyma i €
JDKEpPEJIOM €BPOIIEUCHKOI CY0BOI MPAKTUKHU, 110 MAa€ MPIOPUTETHICTh K KIIBKICHO,
TaK 1 SIKICHO.

Biamosinno mo m. 1 ct. 6 KoHBeHINi KOKEH Ma€ MpaBO Ha CHPaBEIIUBUMN 1
nyONMiYHUA PO3MNIsiA HMOT0 CHpaBH BIPOJOBXK PO3YMHOIO CTPOKY HE3aJEHKHUM 1
0€3CTOPOHHIM CyJ0M, BU3HAUEHUM 3aKOHOM, SIKUI BUPIIIUTH CIIip 1100 HOro mpas Ta
000B’sI3KIB IIUBUILHOTO XapakTepy ab0 BCTaHOBUTH OOIPYHTOBAHICTh OYJIb-SIKOTO
BUCYHYTOTO TMPOTH HBOTO KPUMIHAJIBLHOTO OOBHHYBaueHHs [32]. BMOTHBOBaHICTH
CY/IOBHX DIIIIEHb € BAXJIMBUM €JIEMEHTOM IIpaBa Ha CIPABEIIMBHUIA CYTOBHIA PO3IJIS]I,
10 3HAWIILIO JETali30BaHOTO BiOOpa)keHHA y psaal npeneaeHTHux pimens €CIII,
HE 3Bakaroun Ha ToM (akr, mo cama KoHBeHwlid 1 cTarrd 6 TEKCTyaJbHO HE
pernamMeHTy€e BUMOTH 3a3Ha4aTh y BUPOKAX Cy[dy BIJAIMOBIJIHI MiJCTaBU T4 MOTUBH,
IPYHTYIOUHCh Ha SIKMX HalllOHaJlbHA CyJI0Ba YCTaHOBAa [I{IIa BUCHOBKIB Y

KOHKPETHIH cUTyarlii.
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Bapto Bi3HaUMTH 3HAYHY CXOXKICTh MiXK TeKCTOM ctarti 6 KoHBeHIlii Ta 1BomMa
IHITUMU MDKHApOJHUMU TekcTamu: ctartero 10 3aranpHol aekiapallii mpaB JTIOIWHA
Ta ctarrero 14 MiXHApOAHOIrO MakTy MpO rPOMAJSHCHKI Ta MOJMITUYHI mpaBa. Kpim
TOro, MocWiaHHs Ha cTtartio 10 3aranpHOl Aekmapariii MpUCyTHE 3 mepiioi cecii
KoncyneratuBaoi acam6nei Pamu €sporm. PobGora 3 po3poOku €Bporneichkoi
KOHBEHII1 Oyna crnouyatky gopydyeHa Kowmicii 3 IOpUIMYHUX 1 aJMIHICTPATUBHUX
IUTaHb I1i€i acamOiei. Y cBoeMy MpoeKTi JOMOBifi, mpeacraBieHoMy Komicii Ha
3acimanHi 5 BepecHst 1949 poky, Ilbep-Anpi Teittren (oguH 3 aBTropiB KoHBeHIli1)
IIUTYBaB MOBHICTIO cTarTio 10 Jlexmapairii sik 9acTUHY TpaB 1 CBOOO, MO MiJIATAI0Th
rapaHTyBaHHIO; y TOMY K IMPOEKTI JIOMOBIJII HArosomyeThes, mo “Komicis BBaxkaa
JTOIIBHUM (SIK 3 MeTow koopauHarii miii Pagu €Bponu ta OOH, Tak 1 uepes
MOpAJIbHAN aBTOPUTET 1 TEXHIYHY I[IHHICTh JOKYMEHTA) BUKOPHUCTOBYBATU SIKOMOTA
OlnbIlle BU3HAUCHb, HAJAHMX 3arajbHOIO JeKiapaiiero mpaB mgtoauHu”. Ilpore,
BIJIpa3dy MICJIsI LOIO YTOYHIOETHCA, 110 “TIOCHJIAIOYUCh HA Ty YM I1HOIY CTaTTIO
Hexmapaiii OOH, 3 MeToro Kpamioro BU3Ha4eHHs Ti€l UM 1HIIOT CBOOOIH, PE30JIIONis,
npuitHaTa KoMici€ro, He Mae Ha MeTI MOCHJIATUCS HA BCl IMOJIOKEHHS 3a3HAYEHO1
CTaTTi, a JUIIe HA Ti, SIKI BU3HAYAIOTh 3MICT CBOOOAM, MO SAKYy i€ MOBa y Il
pezodtorii” [179].

[lepmie nmocusmanHd Ha poOOTy 3 po3poOkM MIKHApOOHOTO NAKTy PO
IpOMaJSTHCHKI Ta MOJITUYHI TIpaBa, 1o Toai npoBoamwiacs B OOH, 3'asnserbest y 1950
poii B miAroToByid nonosial ['eHepanbHOro cexkperapiary moao npoekty KoHBeHiii.
Xowa bacTto TOBOpATH, MmO KoHBeHIls Oe3mocepenqHb0 HATXHEHHA 3arajbHOI0
JEKJIapalliero mpaB JIIOAWHU, TapanensMu 13 [laktom He ciii HEXTyBaTh. ABTOPH
€Bporneichko1 KOHBEHIIIT 3HAIM TTPO poOoTY, 1o nposoauiacst B OOH, mist po3poOku
nporo Ilakry mig wac ixHpoi BmacHoi poOotu Haa KonseHriiero. Bimznauumo, 1o,
nopiBHAHO 31 crarreto 14 Ilakty, Oyno nomaHo 3arajgbHe MOCHJIAHHS Ha “pO3YMHHUIMA
ctpok” (mpucytHe y Ilakti numme momo OOBHHYBau€HHUX Y KPHUMIHAIBHOMY
IPABOIMOPYIIEHHI).

TekcT crarti 6 ckinagaeThes 3 pizHux enemenTis, 1 €ECIJI, okpim Toro, 3Ha4HO

30aradye 1€l TeKCT, a00 Haaal4Yu BU3HAYEHHS MM €JIeMEeHTaMm, abo poOisum
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BUCHOBKHM WIOJO0 IMIUIIMUTHUX TapaHTid. OTOX, Lell TEKCT Mae pI3HOPIBHEBY
CTPYKTYpYy: JesKi 3 HOro TOJOXKEHb Jajy I[I0YaTOK MpaBaM a0o0 MPHUHIUIIAM,
BU3HAYEHUM 1 oKpeciieHUM CyloM, BOJAHOYAC BAXKIMBUM 3QJIMILAETHCSA 30€pexKEHHS
MOBaru JI0 BHYTPINIHIX TMPOIEAYp JAEpXKaBu, IO BIANOBIAAE TPHHIIUITY
cyOcuIiapHOCTI, IKUH TIOKJIaIa€ThCA B OCHOBY TiyMaueHHs Cyny.

Binrak nuime geraabHUAM aHaml3 IUX €JIEMEHTIB JI03BOJISIE BU3HAYUTH, 1110 caMe
€ CIpaBeUIMBUM CYIOBUM pPO3IVISAOM, SKUM 3axumiaeTbcsi KOHBEHINE Ta
€BpONENHCHKUM CYJIOM 3 IIPAB JIFOJUHHU.

Crpykrypa crarti 6 1mae MOXJIMBICTh ii 3aCTOCYBaHHS BUXOASYHA 3
imeHTudikaimii IBOX Tpym €JIEMEHTIB NpaBa Ha CHPABEIJIMBUN CYIOBHH PO3IIISI:
nepimuid maparpad BCTAHOBIIOE TapaHTIi, SKUMU KOPHCTYEThCS KOXKHa ocoba B
paMKax IMBUIBHOTO a00 KPUMIHAJIBHOTO TPOBAKEHHS; Jpyruid maparpad
NPHUCBIYCHUIN  CIICIiaIbHUM TapaHTisIM, SKAMH KOPUCTYETBCS KOXKHA 0co00a,
00BHHYBa4Y€Ha Y KPUMIHAJIIbHOMY MPOBAKCHHI.

Otxe, B CTPYKTYypl NpaBa Ha crpaBeqiuBuil cyn ctarti 6 KoHBeHIi MoxHa
171eHTU(P1KyBaTH HACTYIIHI €JIEMEHTH CIIPaBEIMBOTO CYJA0BOTO PO3TIISY.

a) Ilpaeo Ha cyo, 6cmano81eHUli 3aKOHOM.

3aKOHHICTh CyAy € BIJIHOCHO HEMpOOJIEMHUM €JIEeMEHTOM Y JeprKaBax-ujeHax
Panu €Bponm, 1 ToMy BOHa pigko po3misiaaerbess B mpaktuml Cymy, sSkuil jumie
YTOYHIOE, 110 TEPMiH “BCTAHOBJICHUU 3aKOHOM ™ O3Ha4Ya€ ‘“‘BIAMOBIAHO JI0 3aKOHY,
0COOJIMBO IIOJI0 CKJIAy CYY.

Bapro 3aszHaumth, mo y po3ymiHHi ctarTti 6 m. 1, sk #oro tpakrye €CIIJI
cynoBuii npornec He € BukiarouHuM. €CIUI yTounus, mo “repmin “cyn’ nependadae
JMIIE T€, 10 OPraH, KU yXBaJlIO€ PINIEHHS, Ma€ MaTU CYJOBUH Xapakrep, TOOTO
OyTH HE3aJIe)KHUM BiJ] BUKOHABYOI BJIaJM Ta CTOPIH y CIpaBi; BIH HE CTOCYETHCSA
NpOLENYpH, SIKYy CIiJ HOTPUMYBATHCA, a MOTIM, IO “‘HE MAa€ 3HAUEHHS... XapaKTep
KOMIIETEHTHOI'O OpraHy (3arajbHUi CyJl, aJIMIHICTPaTUBHHUI opraH Toio)” [99], uei
opran € ‘“cymomM” y 3Ha4€HHI CTarTi 6 1. 1, OCKUIBKM “BiH € HE3AJIIC)KHHM BiJl
BHUKOHABYOI BJIAJIM Ta CTOPIH y CIPaBi, HOr0 YIEHHW NPU3HAYAIOTHCS HA I ATh POKIB, a

nporeaypa, ska rmepel HUM BimOyBaeThbes, 3abe3nedye HeoOximui rapaTii” [84].
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CpOrogai 4YITKO BCTAHOBJIEHO, IO ‘O TEPMIHOM ‘‘cyx’ crarti 6 m. 1 He
M

000B’SI3KOBO MA€ThCS Ha yBasl KJIacCMYHA FOPUCIUKINSA, 1HTErpOBaHA B 3BUYalHI
CyZIOBI1 CTpYKTypH Kpainun” [101].

€CIJI Bka3yBas, mo “is 1iaei crarti 6 m. 1 perioHansHUM opras € cyaoM” y
MaTepiaJbHOMY CEHC1 IIbOr0 TEPMIiHY: BiH MOBHHEH BUPIIIYBaTH BCl MUTAHHS, IO
HaJEXaTh 10 MOro KOMIIETEHI1i, HA OCHOBI IIPABOBUX HOPM 1 B paMKaX OpraHi30BaHO1
npouenypu” [91]. Cyn Bu3Ha4ae B KIHIIEBOMY MiJACYMKY JOCUTh KJIACHYHI KpUTEpii
Cyay, 1, OTXe€, TOJIOBHOIO XapAaKTEPUCTUKOIO iX € Te, 110 BOHU MOXYTh HE BIANOBIAATH
BHYTPIIIHBO JIEPKAaBHOMY O3HAYECHHIO Cydy. AJKE 3 OISy Ha 3aCTOCYBaHHS MPHU
TiymadeHHi CyqoM aBTOHOMIT MOHATh, MEXI1 CIIPaBEVIMBOTO CYIOBOTO PO3IVISIAY HE €
YITKO BCTAHOBJICHHMMH MEKaMM, BU3HAUYEHUMU Hamepen AepxaBaMu. Y OylIb-IKOMY
BUIIAJIKY, 1€ BUKITIOYAE, IO KPUTEPIH ratione personae ooMexye chepy 3acToCyBaHHS
CTaTTl 6: SKIIO OpraH, SKUN yXBaJllO€ PIIIEHHS, HE € “KIACUYHUM CyAOM, TOOTO B
3HAQUEHHI BHYTPIIIHBOIO MpaBa, 1€ HE O3HAyae€, 10 BIH HE MIJJISITa€ BUMOram
€BPOIEUCHKOTO CITPABEIIMBOTO CYI0BOTO PO3TIIALY.

B npenieneHTHii mpakTULl pO3KPUTO TAKOXK NMUTaHHA Aoctyny Ao cyay. €CIII
YTOUHUB, IO “TIPaBO Ha JOCTYI € HEB1J'€MHOIO YAaCTHHOIO MpaBa, MPOTOJIOIIEHOTO
crartero 6 1. 17, sike “rapaHTye KO>KHOMY IMpaBo, 100 Cy/1 pO3IIISHYB Oyab-sIKUM CIIip,
IO CTOCY€ThCS MOro HMBUIBHUX IMPaB 1 000B’sI3KIB. TaKkUM YMHOM, BOHO 3aKPIILIIOE
“mpaBo Ha Cya”’, K€ BKIJIFOUAE MPABO HA JOCTYI JI0 CyAdy B IUBLILHUX cripaBax’’ [89].
Hanani Cyn yrounuB, 1mo Oyab-sika BiJIMOBa BiJ IIbOTO MpaBa Ha Cyn (HampUKIIA,
HUIAXOM cIuiaTu 1mrtpady abo Oyab-SKOr0O MHPHOTO BpETYIIOBaHHsS) MOBHHHA OyTH
3[iCHeHa 0e3 MPUMYCY Ta OJHO3HAYHO, HATrOJIOCHUBINM, IO “IpaBO HA Cya~ Mae
HAATO BEJIMKE 3HAYECHHS B JIEMOKPAaTUYHOMY CYCHIIBCTBI... OO JIOAWHA BTpaTuia
Horo juiie yepes Te, 110 BOHA MOTOoAuIacs Ha MM03acy/loBe BpPETyJIOBaHHS; “cepen
YMOB, SIKI TIOBMHHI OyTHM JOTPHMMaHIi [[IJI1 TaKOro MO3acydOBOrO BPETYJIIOBAHHS, Y
IbOMY BUMNAJKY CcIuiaTa mrpady] €, y Oyap-skoMy pasi, BIACYTHICTh pumycy” [98].

[IpaBo Ha cyn BKIItOYAa€ B MIEBHIN Mipi MPaBO HAa OCKAPKEHHS: X0oua CTaTTs 6 He

rapaHTye MOJBIHOTO CTyIEHs IopucAuKLIi (kuii 3axuuieHuit crarrero 7 IIpoTokony
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Ne 4), Cyn Bce k Taku BBaxaB, 110, 11030aBUBIIN OCI0 MOXJIUBOCTI CKOPUCTATHUCS

IPaBOM Ha OCKap KEeHHS, IepKaBa mo30aBuia iX JOCTYITy 10 CYy.

Hoctyn 1m0 cyny Mae oueBUAHUN (DIHAHCOBUM AaCTHEKT 1 MiJAHIMAE MUTAHHS
IIPaBOBOi JIOIMIOMOTH. Y BHITQJKaxX ‘‘CIIOPIB MIOJM0 IMBUIBHUX TIpaB 1 OOOB’S3KiB”
Kongseniiis He 3000B’s13y€ nepKaBU OPraHi3oByBaTH CHUCTEMY IPaBOBOI JIOMIOMOTH,
ane 3abe3neynTH €(EKTHUBHUM JOCTyN 10 cyay: “‘crarts 6 m. 1, sika rapaHTye
CTOpoHaM e(EeKTUBHE MpaBO MOCTYMy 10 CYAIB JUIsi BHUPINIEHHS NUTaHb, IO
CTOCYIOThCS IXHIX "IMBUIBHUX TpaB 1 000B’A3KIB", 3a1MIlae Aep:kaBl BUOIp 3ac001B
JUTSL TOCATHEHHS I1i€i MeTH’; “OmHaK,... cTarTsa 6 m. 1 iHOmI MOXKe 3000B’SI3yBaTH
Jiep>kaBy 3a0€3MeUrTH JTIOMOMOTY aJIBOKara, KOJIM 1€ HEeOoOX1AHO Il €(eKTUBHOTO
JIOCTYMy A0 cyday, abo TOMYy, IO 3aKOH BHUMarae MpeCTaBHUIITBA aJIBOKATOM, SIK 1€
nependadyeHo HalllOHATBPHUM 3aKOHOMABCTBOM JICSIKMX JIOTOBIPHHUX JIepKaB s
PI3HMX KaTeropiii cpas, ado uepe3 CKIAIHICTh Mpoleypu uu ciupasu’” [78].

Y KpuMIHAJIBHHUX copaBax O€3KOLITOBHA JONOMOra aJBOKara MpsMO
nependaueHa crartero 6 1. 3 (¢), Ko [bOTO0 BUMAralTh IHTEPECH MPaBOCYIS.

0) Cnpaseonugicmo npoyeoypu

Tepmin “cipaBenIMBICTE” TOPOJIMB KiJbKa MPHUHIUIIB, SKI € CBOEPIIHUMHU
“HeIBHUMM TIPOIEAYPHUMM TapaHTisiMu cTtarti 6. Ciij 3a3HauuTH, M0 Ie €
17IealIbHUM TIPUKJIIAJIOM MEXaHI3My CTaTTi 6: 3acaja Ha KIUJIbKOX PIBHSIX, I TapaHTIs
NPENICTABISAEThCA K HaOlp MiArapaHTiii, sSKi yTBOPIOIOTH 0araTo MiIAMHOXHUH, 1 SIKi
caMi 00’ €qHYIOTh 1HII “NiArapaHTii’; yC1 BOHU MOXYTh OyTH J€TajJbHO PO3MISHYTI
Ta MpOaHaIi30BaHI.

Tak, HampukiIaa, NPUHIMI PIBHOCTI CTOpiH, (yHIaMEHTaldbHA TapaHTIs
CIPaBEUIMBOTO CYIOBOTO PO3IVIsITY, BUIIMBAE 3 BUMOTHU CTarTi 6 1. 1, mo cmpasa
NOBUMHHA OyTH “po3misHyTa crpaBemiuBo”. lleit mpunHmmn BuMarae, mo0 “Ko)KHa
CTOpOHa B clpaBl (UMBUIbHIA YW KpPUMIHAJIbHIN) Majia pPO3yMHY MOXJIHUBICTh
BUKJIACTH CBOIO CIIPaBY B CYJli HA YMOBAaX, sIKi HE CTBOPIOIOTH 1l 3HAYHOI HEBUTOIU
MOPIBHSHO 3 MPOTWIEKHOK cTopoHoto” [102]. ¥V kpumiHaJIbHHX chpaBax Iei
NPUHIIMIT BUMAarae OajlaHCy MIXK 0C00010, SIKY MepeciiayloTh, 1 0OBUHYBAaYEHHSM, a

TaKOX MK 0OBUHYBau€HUM 1 LIUBUIHHOIO CTOPOHOIO.
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3 BUMOIM CHPaBEMJIMBOCTI MPOLUEAYPHM TAKOXK BHUIUIMBAIOTH MPUHIUI

3MarajibHOCTI, SIKUH 3000B’s3y€ Cy[II0 3a0€3MEeUnTH, 1100 yC1 €IeMEHTH Cropy Oyiu
npeIMeTOM OOroBOpPEHHS MIX CTOpOHamH, 1 npo skui Cya 3a3HayuB, 1O BIH €
“omHIEI0O 3 OCHOBHHMX TapaHTiii cymoBoi mporeaypu” [102]; 1 000B's130K
OOTpyHTYBaHHS CYJOBUX PIllIeHb, 1m0A0 sikoro Cya Harojomlye, mo “ctarts 6 . 1
3000B’s3y€ Cyaud OOIPYHTOBYBaTH CBOi PIIIEHHSA, ajie 1€ HE MOXKHAa PO3YyMITU SK
BUMOTY JETaJbHOI BI/MOBIJII HA KOXKEH apryMeHT. Tak camo €Bpomneichkuil Cys He
3000B’s13aHUN 3'ICOBYBATH, YM apryMEHTH OyJIu HAJIEKHUM YMHOM PO3DISIHYTI” [86,
75].

Otox, xoua yHKT 1 ctarTi 6 KoHBeHIIii 3000B'13y€ Cyau 0OrpyHTOBYBAaTH CBO1
plllIeHHsI, HOro HE MOXHA TIYMAuUTH K TaKW, 110 BUMAarae AeTajabHOI BIJIMOBII Ha
KOJKEH aprymMeHT. Mipa, JI0 sIKOi CyJl Ma€ BUKOHATH 00OB 30K MO0 OOTPYHTYBaHHS
pillieHHs, MO)XKe OyTH pI3HOI B 3aJ€XKHOCTI BiJI XapakTepy pilieHHs (crpaBa
“CepsBiH Ta 1HII NpoTH YKpainu™) [79].

Te came crocyeTbcsi mpaBa Ha OCOOHMCTY yd4acTh, SIKe, Xo4a M 3/1e01IbIIOro
CTOCYETbCS KPHUMIHAJIBHOTO TNPOLIECY, HE € TMOBHICTIO BIACYTHIM VY LMBUIBHUX
crpaBax, KOJIM XapakTep a0o0 MOBEIIHKA OAHIET 31 CTOpPIH CHIIBHO BIUIMBAIOTh Ha
dbopMyBaHHS IYMKH Cydy, a TaKOX MPHUHITUITY JTOOPOCOBICHOCTI JOKa3iB: IPaBO
JOKa3iB (Tsrap, J0Ka30Ba CHJIA, TOMYyCTUMICTb...) 3a3BHUYal HAJIEXKUTh JO KOMIIETEHIIIT
nepkas, ane Cyn BBakae, 10 BiH “TIOBMHEH, OJIHAK, 3'sCyBaTH, YU OyJM JOKa3H, IO
CTOCYIOTbCSI TepeciiyBaHb MPOTH 3asiBHMKIB, 310paHi TakKUM YUHOM, 1100
3a0€3MeunTH CIPaBeUIMBUI CYTOBHIA po3msn’. SIKmo €BpONeWCchbKUi Cya HE HAITO
NPUXUIBHO CTaBUTHCA 1O JIOKa3iB, 310paHUX IIaXpaiiCbKUM a0o0 HE3aKOHHUM
[UIAXOM, L HE3aKOHHICTh cama Mo coOl He € OOOB'SI3KOBO MOPYLIEHHSM TapaHTIN
cTarti 6, SAKIIO /0Ka3, OTPUMAHUW TaKUM YUHOM, OyB MiJTBEPIKCHUM 1HITUMU
HAJIC)KHUM YUHOM 3i0paHuMu jokazamu: “Cym HE MOXKEe BUKITFOUUTH 3a TIPUHIIMIIOM i
B aOCTPAaKTHOMY IUTaHI JOMYCTHMICTh JOKa3iB, OTPUMAaHUX HE3aKOHHUM IISIXOM.
oMy HanexuTh JMIIe 3'CyBaTH, 49U MpPOLEC y IiioMy OyB crpaBemtuBum”; “Cyn
TaKOXX Ha/a€ 3HaYCHHsI TOMY (pakTy, 110 TeJae(OHHU 3anuc He OyB €IMHUM 3aCO00M

JI0Ka3y, BAKOPUCTAHUM JJI1 OOTpyHTYBaHHS BUPOKY ™ [80].
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B) Ily6niunicms npoyedypu

[TyGmiuHicTh TIporienypu (CAyXaHHS 1 BUHECEHHS pIIICHHS) € “OCHOBHUM
OPUHIIMIIOM, 3aKpirieHuM y cTtarti 6 m. 1. g myOniuHicTh 3axuiae npaBocyais Bijl
TAEMHUX PIllEeHb, [0 YHUKAIOTh KOHTPOJIIO TPOMAJICHKOCTI; BOHA TaKOX € OIHHUM i3
CIOCO01IB MIATPUMYBATH JIOBIpY M0 CyIiB 1 TpuOyHamiB. 3aBISIKHA MPO30POCTI, SKY
BOHAa HaJa€ TMPABOCYILJI0, BOHA JIONOMArae JOCATTH MeTH cTarTi 6 m. 1:
CIPABEIJIMBOTO CYOBOTO PO3MISINY, TapaHTisl SAKOTO € OJHUM 13 TIPUHIIMIIIB
OyIb-SIKOTO IEMOKPATUYHOI'O CYCNUIbCTBA B po3yMiHH1 KonBeniii” [95].

[TpuHIIUTT MyOIIYHOCTI IPOIIEAYPH MOXKE MAaTH TEBHI OOMEXEHHS, TIepe0adeH1
JPYTOI0 YaCTUHOIO CTATTl 6 M. 1, sika CTOCYEThCS PO3MIISALY CpaBu nepen cyanero. Li
nocialieHHs] NPUHLMIY MyOIIYHOCTI CIyXaHb TakoK Oynmu Bu3HaHi CyaoM 100
myOIYHOTO OTOJIOMICHHS PIllieHb: a00 KOJM PIIIEHHS HIKYUX CY/IB, SIK TEPErisi,
Oynu oroJjiomieHi myoidHo [76], abo KoM JOCTYyH IPOMAJICHKOCTI JIO IIbOTO PIIIIEHHS
OyB 3a0€3MEUYEeHHMI 1HIIMMU CIIOCOOAMM, HAIIPUKIIAZ, MOXKIIMBICTIO 3alIUTAaTH KOIIIO
pIllIEHHS B KaHUEAPil Ccyay Ta HOro moAasblIol0 IyOsikaiiero B oQimiitHOMY
301pHUKY CY/I0BOi TPakTUKH [92].

Y Oyab-siKOMy BUTAJIKy, BiJIMOBAa BiJ IyOJIYHOCTI TpOIEAYpU 3 OOKY
IPaBOCYAIl MOXKIIMBA, 32 YMOBH, IO IIs1 BiAMOBA 3pobieHa onHo3HayHO: “Hi OykBa,
HI Ayx ctarti 6 1. 1 He 3aBaXKar0Th 0CO01 BIIMOBUTHCS BiJl HET 1OOPOBIIBLHO, BUPA3HO
a00 HEesBHO, alie Taka BIIMOBAa TMOBMHHA OyTHM OJHO3HAYHOIO 1 HE CYIEPEUYUTH
BOXJIMBHUM CYyCHUIbHUM iHTEpecam” [90)].

2) Posymnuii cmpok

Cyn OIIIHIOE PO3YMHICTh CTPOKY, BUXOSYH 31 CKJIATHOCTI CIIpaBH, MOBEAIHKU
3assBHUKA Ta CTaBJIEHHS JAepkaBHUX opraHiB. Ciia 3a3HaYWTH, M0 y BUMAAKaX
“IUBUTBHUX TPaB 1 000B’SI3KIB” TEPMIH BPaXOBYETHCS 3 MOMEHTY 3BEPHEHHS JI0 CYIy
70 3aBEpIICHHS TMPOLEAYPH, BKIOYAIOYM 3acobm TmipaBoBoro 3axucty. Illomo
“00BHHYBAaYE€Hb Y KPUMIHAIBHUX CIIpaBax’’, TEPMIH OYMHAETHCS 3 JHS, KOJIU M1A03pU
100 MPaBOCY//Is BIUIMHYJIM HAa MOTO MpaBOBE CTAHOBUIIE, TOOTO 3 MOMEHTY, KOJIU
ocoba ‘““3BUHYBaueHa’”; 1le MOXKe OyTH Jara, sika Tepeaye 3BEPHEHHIO J0 Cyay...

apemTy, OOBHHYBaYy€HHS Ta  IIOYAaTKy  IMOMEPEAHbOTO  PO3CIIAYyBaHHS...
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“O0BUHYBau€HHs Yy 3Ha4yeHHI cTarTi 6 m. 1 moxke OyTH BH3HAUEHO SIK “odiuiiiHe

MOBIJJIOMJICHHS, 110 HAJIXOAWUTh BiJ KOMIIETEHTHOTO OpraHy, Mpo 3BUHYBAYCHHS Y
BUMHEHHI KPUMIHAJBHOTO MPABOMOPYIICHHS , 110 TaKOX BIANOBIAAE TOHSITTIO
“3Ha4YHl HACHINKHU HJisi cTaHoBHUIA” migo3proBanoro” [81]. “Crarts 6 m. 1 Takox
BKazye SK KIHIIEBUA TEpPMIH pIIIEHHs, sKE BH3HA4a€ OOTPYHTOBAHICTh
OOBHMHYBaY€HHSI, 110 MOXKE BKJIIOYATH PILICHHS, YXBaJICHE alesAiiHUM CyIoM, KOJIU
BiH YXBAIIOE PIIIEHHS II0JI0 OOTPYHTOBAHOCTI 00BUHYBaueHHs" [99].

n) Hezanescnicmo cyoy

HesanexHiCTh OIHIOETHCS MO0 BUKOHABUOI BJIAJAM Ta CTOPIH Y CHpaBi.
Meton ominku Cyay 4iTKO BHM3HAu€HUN: ‘1100 BCTAHOBUTH, YW MOXE Opras
BBAXKATUCS “‘HE3aJeKHUM, CJiJ BpaxOBYBaTH, 30KpeMa, CIOCIO MpU3HAYEHHS Ta
TEPMIH MOBHOBAXCHb HWOTO YIICHIB, HASBHICTh 3aXUCTY BiJI 30BHINIHBOTO THCKY Ta
NUTAHHS, Y4 € Y1 HEMA€ 30BHIIIHHOTO BUMISAY He3asexkHocT1” [94]. [lns imrocTpariii
BIJICYTHOCTI HE3aJIOKHOCTI: “KOJM B CyIl € 0co0a, sKa 3HAXOAUTHCA B CTaHi
mianopsaaKyBaHHd GYHKIIA 1 ciayx0 OfHIA 13 CTOPIH, MPaBOCYAJAS MOXeE
OOIpYHTOBAaHO CYMHIBAaTHCS B HE3aJEXKHOCTI Ii€i ocodbu. Taka cuTyauis cepilo3HO
HiApUBaEe NOBIPY, SIKy CyAM MOBUHHI BUKIWKATH B JEMOKPAaTUYHOMY CYCHUIbCTBI”
[91].

e) Heynepeooicenicmo cyoy

€BponenchKkil cya po3pi3HsIe 00’ €KTHBHY Ta Cy0’€KTUBHY HEYIEpEIKEHICTh
(TakoXX 3ampoOINOHOBAHO TEPMIHUM OCOOMCTa Ta (PYHKIIOHAJIbHA HEYNEPEIKEHICTB).
Cy0’exTrBHa 200 0COOHMCTa HEYNEPEIKEHICTh MOJSATae y TOMY, IO CYAJsi MA€ CBOE
BHYTPIIIIHE TIEPEKOHAHHS; BOHa IMpe3tomyeTbes. O0’ekTMBHA a00 (yHKIIIOHATbHA
HEYINEePEeIKEHICTh CTABUTh M1 CyMHIB 00’ €KTUBHI O3HAKH, SIKI MOXYTb CBIAUUTHU PO
YOEPEHKEHICTh CyIJl IIOAO CIpaBH, sIKy BIH Ma€ BUPIHUTH. BOHA OIIHIOETHCS Y
KO)KHOMY KOHKPETHOMY BHWITAJIKy, ajie MaibKe 3aBKIu dYepe3 MPHU3My BHUIAMMOCTI
npaBocynnsd, npu upomy Cya 3acTOCOBYE aAHIVIIMCBKHIL MPaBOBUM MPUHIIMIIL:
“IIpaBocyniisi HE TUIBKM TIOBMHHO 3/1MCHIOBATHCS, aje ¥ TOBUHHO 37aBaTHCS
sniicHioBaHuM” [108], mokTpuHa, 1m0 OE3MOCEPEeNHhO BUIUIMBAE 3 AHMIIMCHKOT

IOPUCITIPY/ICHITI].
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Cepen 00’€KTMBHUX O3HAaK HEYINEPEIKEHOCTI, Ha IEepUIOMY MICLI CTOIiTh

MUTAaHHS CYMIIIEHHs PI3HUX (YHKIH B OAHIN 1 Till caMiil mpoleaypi: CyMIIIEHHS
(GyHKIIIM JOCYIOBOrO PO3CIilyBaHHS Ta CYJAOBOTO PO3IVISAy a00 KOHCYJbTAIIMHOT Ta
cynoBoi. Take cywmimeHHs, SK MpaBUio, 3a00POHEHO, ajie JOIMYCKAlOThCs ACSIKiI B
yepe3 HE3HayHy poJib CYIJl TpU BUKOHAHHI OAHIET 3 CyMINIyBaHUX (DYHKITIN:
“moOoOIOBaHHs, WO CYyI, SKUW pO3MIsAAae CHpaBy, MIT OyTH HEyNEepemKeHUM,
3aCHOBaHE Ha TOMY, IO OAHWH 13 CYAJIB JOMUTYBaB CBIAKIB IiJl Yac MiArOTOBYOTO
ciiacTea. besnepeuno, Taka cuTyallisi MOXKe BUKJIMKATH y MiJICYTHOTO CYMHIBU IIOJI0
HEYNEepeHKEHOCTI Cy[Ji, aje BOHM HE MOXYyTb OyTH BH3HAHI 00 €KTHBHO
0OTpyHTOBAaHMMH 3aJICKHO B1Jl 00OCTaBUH CIPABH; TE, IO CY/S MEPIIOi 1IHCTAHIIT BXKe
MaB CIpaBy 3 IMI€K0 CIPaBOK JO CYAOBOTO MPOIIECY, HE MOXE came Mo co0l
0oOrpyHTOBYBaTH MOOOIOBAHHS IIOAO0 HOTo HeyrepemkeHocti” [93]. Abo e, “re, 1m0
Cy/JIsl TIepIoi 1HCTaHIIi1 ado amensilii, y CUCTEMI, SIK TaHChKa, BXKE YXBAJIUB PIIIICHHS
70 CyIOBOTO TIpPOLIECy, 30KpeMa MIOAO0 TMOMEPENIHbOTO YB’SI3HEHHS, HE MOXE
BBO)XATHCS OOIPYHTOBAaHMM caMUM TI0 €001 Jji1 T1OOOIOBaHB IMOJAO HOTO
HEYINEPEeIKEHOCTI, SKIIO TUIbKH, SIK y JaHli copasi, PIIICHHS NOPO MONEPEIHE
yB’SI3HEHHSI HE BKJIIOYAJIO MIATBEPIKEHHS ICHYBaHHS OCOOIMBO CEPHO3HUX MiA03p~
[96].

Kpim mnpobnemu cymimieHHs (yHKIIH, BUMOra HEYNEPEeIKEHOCTI TaKOX
BUKJIMKaJIa MPoOJIeMy ydacTi B OOTOBOpPEHHI OpraniB abo oci0, siki Opanu ydactb y
npoueaypl, ajge He Oylu BU3HAHI, 3TiHO 3 IXHIM BHYTPIIIHIM MPaBOM, “‘CTOPOHOIO Y
nporeci”’. 3Buuaiino, TyT Cyn Mae Ha yBasi, HAPHUKIAJ, YPSAJOBUX KOMicapiB Mepe
dpaniy3skor0 Jlep:kaBHOIO pajioro, KU OyB MpPEeAMETOM 3HAMEHUTOTO 1 HIUPOKO
oOrosoptroBanoro pimenHs Kpecc nporu ®panuii, Bunecenoro 7 uepBus 2001 poky.
Cyn Bu3HaB DpaHIiio BiANOBITAIBLHOIO 3a BIACYTHICTH HEYIIEPEHKEHOCTI CYIY,
BH3HABIITN MOXKJIMBHM, 110 “TIO3WBa4 MOYKE BIIUYyTH HEPIBHICTb, SAKIIO IICIIS TOTO, 5K
BIH IIOYYB BUCHOBKH KOMicapa, SIKMii BUCTYNHB IPOTH HOro Mo3uuii Ha IyOJIYHOMY
3aciflaHHl, BIH 100AYWTh, IO TOW BHUIAISAETHCS Pa30M 13 CYIJSIMH JJIs y4acTi B
oOroBopeHHi B TaeMHHI naopaaydoi kiMHatu [105]. Lle micna Toro, sik Oyio

BCTAHOBJICHO, y TomepenHid ¢pasi, mo “mo3uBay, HE 3HAWOMHUHI 13 TOHKOIAMU
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aJAMIHICTPAaTUBHOIO MPaBOCYAJA, MOXE JOCUTh MPUPOJHO PO3IISIAATH YPSIAOBOIO

KoMicapa, SKMM BHCTYNa€ 3a BIIXWIEHHA HOTO amemsiii, SK CynpOTHBHHUKaA. [
HaBMaKu, 1€ Mpapaa, 110 MMO3UBay, KU MOOAYUTh, IO HOTO MO3UIII0 MIATPUMYE
KoMicap, CIipUMMaTHME HOTO SK COIO3HMKA™. Xo4ya MOXKHA JIMIIIE ITOXBATUTH OaKaHHS
Cyny 3MIIHUTH “IOBIpY, SKy CyId BUKIUKAIOTh y TPOMAISH y JAEMOKPATUYHOMY
CYCHUIBCTBI”, MOXHA TaKOX 3aMUCIUTHUCS HaJl OOMEKEHHSMH, SIKI BiH BCTAHOBIIOE
JUIS 11i€i BUMOTH OO0’€KTHUBHOI HEYINEepeMKEHOCTI, Ta HaJ KPUTEPISIMH, SKI BiH
BUKOPHUCTOBYE JIsl OLIHKY 1i gJocsirHenHs [105].

Crnenmdivyai rapaHTii B KpUMiHAJTLHOMY aCHEKTI YTOYHEHO B MyHKTax 2 Ta 3
crarti 6 KoHBeHIlli, SKUMHU KOPHUCTY€ETbCS “‘Oyb-sika ocoba, sika OOBUHYBAYy€EThCS
(m. 2) abo “Oyab-skuii oOBuUHyBaueHuii” (m. 3). Ilpe3ymmuis HEBUHYBAaTOCTI,
3aKpiluieHa y cTarTi 6 1. 2, 03Ha4ae, Mo TArap JTOBEACHHS BUHU JICKUTh Ha CTOPOHI
oOBuHYBadcHHs. lle 3000B’sS3aHHS TOMIMPIOETBCS HA CyII0 (KOXKEH YYaCHHK
CYIOBOTO TIPOIIECY Ma€ MaTH MOXJIMBICTh BHCJIOBHUTH CBOIO TIO3MIIO Ta, 3a
HEOOX1/THOCTI, HAa/laTU KOHTPJIOKA3H), a TaKOX, y TMEBHIM Mipi, HA MPUBATHUX OCIO
(3okpema >xypHamicTiB). IIpaBo OyTu 1HPOPMOBAHUM SKHAWIIBHUILIE MPO CYTh 1
npuYrHA OOBUHYBa4deHHsS nepemdadene y crtarti 6 m. 3 (a). [IpaBo MaTu goCcTaTHbO
yacy Ta MOXJIMBOCTEH ISl TMIJTOTOBKH 3aXMCTY, 3aKpiruieHe y crarti 6 m. 3 (0),
BKJIFOYA€ MPaBO Ha JOCTYI JO CIpPaBH yepe3 ajBokara abo 0e3nocepeHbO CaMUM
0OBHHYBAaYEHUM, SIKIIO BIH BUPIIIMB 3aXUIIATACS CAMOCTIIHO.

KouBeHiiisi Takox nepeadadae mpaBo 3axXMINATUCS caMoMy abo 3a JOTTOMOTOHO
aJIBOKaTa 3a BJIaCHUM BHOOpoM, ctarts 6 1. 3 (B), Ta MpaBo Ha CBiJKIB, cTarTs 6 1. 3
(r), sike BKIIOYAE MPABO BUKIWKATH, JOMUTYBAaTH a0O JoMaratucsi JOMHUTY CBIJIKIB
0OBHHYBaYeHHS 200 3aXUCTY.

[IpaBo Ha mepeknamava, nepeadoadeHe MyHKTOM 3 (1), “o3Hauae, Mo Oyab-XTO,
XTO HE TOBOPUTH a00 HE PO3YMi€ MOBY, III0 BUKOPUCTOBYETHCS i Yac CIIyXaHHS, Ma€
paBo Ha OE3KOIITOBHY JMOMOMOTY IepeKianada, 0e3 MomadblIor0 CTITHCHHS TUIaTH
3a 1110 gonomory’’[100].

I 3pemtoro, Cyn, HE YTOYHIOIOUH, HA SIKY YaCTUHY CTaTTl 6 BiH MOKJIUKAETHCA,

MiKPECTIOE, MO “0e3CYyMHIBHO, HaBiTh SKIO cTartsa 6 KoHBeHIlii He 3ragye mpo 1e
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OpsiMO, MPAaBO MOBYATH IMIJI Yac NOJILEKWCHKOrO JOMHUTY Ta MpaBO HE CHPUITH

BJIACHOMY OOBHMHYBAUEHHIO € 3araJlbHOBU3HAHWMU MIXHAPOAHUMHU HOPMaMH, IO
3HAXOAATHCA B IICHTPI TOHATTS CIPABEAJIMBOTO CYJAOBOTO MPOILECY, 3aKPIMJICHOTO Y
cTarTi 6”, THM caMUM BKJIIOYAIOUX TPAaBO HA MOBYAHHS Y 3aXUIICHI rapaHTii cTarTi 6
[77].

HeoOxigHICTh OOIpyHTYBaHHS Ta MOTUBYBaHHS CYyJOBOTO pIIIEHHA €
CKJIaJIOBOI0 YAaCTUHOIO TPOIECYaJbHOTO acCHEKTy CHPaBEIJIMBOTO MPABOCYIIS,
€pponeiicekuii Cyn 3 mpaB JIOAWHU TOSCHIOE 3000B’S3aHHSIM MOTHBYBaTH CY/IOBI
pimenHs: nonokeHHsMu ctarti 6 m. 1 Kowsermii. Cyn po3miymMauuB 1€ TOHSITTS
crocoboMm “Bia mpotmiiexkHoro” y cmpasi “H. nmpotu benwrii” Big 30 nmuctomana 1987
POKY, Jle 3a3Ha4yMB, IO “BIJCYTHICTb MOTHBIB Yy CYJIOBOMY pIII€HHI € JOCTaTHbOIO
MiJICTABOIO JIJIi BHCHOBKY PO HECTHPaBENIUBICTH CcymoBoro posnsimy’[103]. Kpim
toro, Cya y CBOIX YHCICHHUX PIIICHHIX HEOTHOPA30BO HATOJIONIYE HA HEOOX1THOCTI
MOTHBYBAaHHSI CYIOBUX pIIIEHb 3 METOI0 IOTPUMaHHS TapaHTii CIpaBeATUBOTO
cynounHcTBa. Sk 3a3HaueHo y pimenHi €CIUI “Xamxuanacracity npotu [pemii”,
Cy/IOBl DIIIEHHS MMOBMHHI OyTH ‘“J€TajbHO Ta CTapaHHO BMOTHMBOBaHI”, & TaKOX
3a3Ha4YeHo, M0 “CyIM MOBUHHI 3 IOCTaTHHOIO SICHICTIO BKa3yBaTH MIJCTaBH, Ha SIKUX
0azyeThes ixHe pimenHs” [83].

Boanowac Cyn BBaxkae, mo crarts 6 n. 1 KonBeHuii He BuMarae, mo0
JIETaIbHO MOTHBYBAjacs PIIICHHS, SKIIO BUINWA CyA, Ha MiJCTaBl KOHKPETHOTO
3aKOHY, BIJIKMJIA€ aresidlliio SK HeJOCTaTHLO 00rpyHTOBaHy. [IpoTe, HaBiTh y BUNAAKY
BIICYTHOCTI IIaHCIB Ha YCHIX amensmii, iHpopmaiis MoBUHHA OyTH HaJaHa
3alHTEPECOBaHIM CTOpPOHI. Y CBOEMY pillleHHI y chpaBi XIrriHC Ta 1HII MPOTH
Opanuii Big 19 motoro 1998 poky, €Bponeiickkuit Cyn ctBepmxkye: “Crarts 6 .1
Kongentiii 3000B’43y€ Cy/iln MOTUBYBATH CBO1 PIIICHHS, aJie 11 HE MOXHA PO3YMITH SIK
TaKy, II10 BUMarae JeTajabHOI BIAMOBII HA KOKHUM aprymMeHT. OOcsr 1boro 000B’ 13Ky
MOKE BaplIOBATUCS 3aJIEKHO BIJ XapaKTepy pILICHHS 1 MOBUHEH aHali3yBaTHUCS B
KOHTEKCTI 00OCTaBHH KOYKHOTO KOHKPETHOTO BHUMNaAKy  [87].

o npuunn HeoOxinHocti MotuBalli €CILI Takox BiAHOCUTH 3aXUCT 0COOH,

SKUW TIOJISITa€ y TOMY, IO MOTHBAIlis 3abe3medye ocoll JoKa3 TOTo, 10 ii 3asBa, ii
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apryMeHTH Oylin Cepho3HO pO3MIAHYTI Ta 3po3ymindi. lle ocHOBHA rapantis OpoTU

CBaBLLIS Cy/[JIl Ta HOro ymnepemkeHocTi. 1le Moxke 3MEHIIMTH CyMHIBH OCOOM OO
HEYNEPEeIKEHOCTI Cyalal. BaxiMBO TakoX 3a3HAYUTH, M0 y KPUMIHAJIBHOMY
cynounHcTBl, sk 3a3Hadae €CIIJI y cBoemy pimenni “CanoB mpoTu Ykpainum”,
“Oynp-sike MpOLEAYpPHE PIIECHHS, K€ BUJIA€ CY/AJisA, Mae OyTH YBa)KHO BUITMCaHE, 00
OyTH HEUTpaJbHUM Ta YHUKHYTH MOMKJIMBOTO BTPYYaHHS B TPHHIUI MPE3yMIIIIii
HEBUHYBATOCTI, 3aKpituieHui B MyHKT1 2 crarTi 6 Konsenmii” [104].

Kpim TOrO, perenpHe Ta OOIpyHTOBaHE MOTHBYBAaHHS MOXKE 3MYCHUTH O0COOY
NPUMHATH PIMIEHHS Ta BIAMOBUTHCS BiJl HEPO3YyMHOTO UM PU3UKOBAHOTO
anessiitHoro nuisixy. Y pimenni €CIUI “TipBicaapi npotu Dinnsuii” 3a3Ha4eHO,
110 CY/OBI1 pIIIEHHS MOBUHHI OyTH BMOTHBOBAHI, 1100 ‘3aCBITYUTH, 1[0 CTOPOHU OyJIn
3aciyxaHl, Ta JUIS TOTO, MO0 3a0e3MEUMTH HAIISA TPOMAJICHKOCTI 3a 3MIMCHEHHSIM
npasocyaas’ [97].

Takox HajeXxHa MOTHBALISL € €IEMEHTOM 3aXHUCTy CYIIL, SIKa 3aXUIIAE MOro BiJl
3BUHYBaueHb. Lle 3mymrye cymiro mpoBOAUTH PETEIbHUNA MUCIEHHEBUN MPOIIEC IS
OOIpYHTYBaHHsI CBOIO pIIIEHHS Ta YCBIJIOMJIEHHS 3HAUY€HHs MHoro Iymok. Bike
KJIACHYHUM TPUKIIAJIOM TaKOTO MOPYIICHHS HAI[lOHAIBHUM cynoM € pimenus €CITJT
y cnpaBi “Ilponina mpotu VYkpainu”, y sikomy Cya 3a3HauuMB 3 IIOTO IMPUBOIY:
“...HallOHAaJbHI CyI HE BYMHWIH >KOJHOI CIPOOM MPOAHAII3yBaTH MTO30B 3asIBHULII 3
i€l TOYKHU 30py, TMOMPH MpsiMe TOCHJIAHHS y KOXHINM CymoBii iHcraHmii. He y
xomrietreHuii Cyay BUpIIIYBaTH, SKUM HUIAX MIr OM OyTH HailaaeKBaTHIIIMM JJis
HAI[IOHAJPHUX CYIIB TpH po3nsial 1poro aprymenty. Onnak, Ha aymky Cynmy,
HaIllOHAJIbHI CY/IH, IIUIKOM ITHOPYIOUM 1€ MOMEHT, Xoua BiH OyB crenudiyHuM,
JOPEYHUM Ta Ba)KJIMBUM, HE BHUKOHAJHU CBOI 3000B’sI3aHHA 100 MYHKTY 1 cTarTi 6
Kongentii” [85]. Otxe, cyn y pillieHHI Ma€ JaTH OIIHKY KOXHOMY crienudigomy,
JOPEYHOMY Ta BaXKJIMBOMY apryMEHTY CTOPOHH, a0 BHKOHATH BHMOTH MYHKTYy |
crarti 6 €KIIJL.

bepyuu no yBaru dyHIaMeHTaNIbHUI XapakTep 00OOB’A3Ky MOTHMBYBaHHS, BiH
3aCTOCOBY€ETHCS /10 BCIX PIIIEHb (BUPOKIB Ta JEAKUX PO3MOPSIKEHb) Ta CTOCYETHCS

BCIX CyJIOBUX YCTAaHOB, SIKi BHUPINIYIOTh IIUBUIbHI, KOMEPIlIHHI, COIliaJIbHI,
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CUIBCBKOTOCIOAAPCHhKI a00 IHIII CIpPaBH; BIH 3aCTOCOBYETHCSA SIK IO CYAIB IMEPIIOi

1HCTaHIIi, TaK 1 10 CY/AJIB, Kl BUPINIYIOTh aneisiii. BiH 3acCTOCOBY€ThCS HE3aIEKHO
B1Jl IPEAMETY pillieHHs 400 00CTaBUH, 3a IKMX BOHO OyJIO MPUUAHSTE (YU TO Y MPOIeci
MPOTUCTOSIHHS, YM BIJICYTHOCTI OAHIET 31 CTOpiH). 30Kpema, Cyau HE MOXYTh
MOCWJIATHCA Ha HaJlaHl MO3MBauYeM JOKYMEHTH, HE ITPOaHali3yBaBIlHU iX, 1 HE MOXKYTh
3aCy/P)KyBaThd  NPOTWIIEKHY CTOPOHY JIMIIE HA MIACTaBl  KOHCTaramii i
HEOCIOPIOBaHHS. 3 TOYKU 30py OOCATY, MOTHBYBaHHS IOBUHHO CTOCYBATUCS KOXKHOT
OpeTeH3li Ta KOXKHOTO apryMeHTy, SiKi OyJlIM BHCIIOBJIEHI Yy BHCHOBKax CTOpIH,
HE3aJIe)KHO B1J] TOTO, YH 111 apTyMEHTH BUCYHYTI B MIATPUMKY O30BY, Y B 3aXHUCT.

Kpim 1poro, B KpUMIHQJbHOMY TMPOBA/DKEHHI  apryMeHTaIls B
0OBHHYBAJIbHOMY BHPOKY MAa€ CTOCYBATHUCA YCIX €JIEMEHTIB CKJIaAy KpHUMIHAJIbHOTO
npaBonopymieHHsi. {0  yMOBYy MOTHUBYBaHHS OOBHHYBAJBHOTO BHPOKY Vy
KPUMIHAJILHOMY CyJOYMHCTB Oyno omnucano y pimenHi €CIII y cnpasi “bonnea
npotu PymyHnii”. 3okpema y 1iii cipaBi “3asBHUK CTBEPIXKYBaB, 110 oMy He Oyio
3a0€e3MeueHO CIpaBeIIMBE BUPIMICHHS MOTO CIpaBU, OCKIIbKU, MO-TIEPIIE, CYIOM HE
OyJI0 HaBeAEHO JOCTAaTHHO OOIPYHTYBaHb HOT0O BWHHU, a MO-Ipyre, HOro JOBOAM Ta
J0Ka3u He Oynau B3sTiI cynoMm 1o yBaru. [lan bongea ckapuBcs TakoX Ha Te, LIO
anessAIiMHuN Cyl ILUJIKOM TPOITHOPYBaB MOTHMBH HOTO amlesIiidHOl CcKapru, He
HaJaBIIM iM >KOAHOI OiHKK . Cyl 3a3Ha4YMB, 110 CyJ NEPIIO] IHCTAaHL1i HE PO3’ICHUB
3HAYEHHS YCiX HEOOX1HUX €JIEMEHTIB BiJIIIOBITHOTO MPABOMOPYIIEHHS, a TAKOXK HE
JTOCIUB J0Ka3H, MOoAaH1 3asIBHUKOM. bisbliie Toro, aneasiiHuil cy/1 >KOTHUM YHHOM
HE BUCJIOBHUBCS IOIO apTyYMEHTIB, BUKJIAJCHUX 3assBHUKOM B amessAIidHIA CKap3i,
30KpeMa MO0 BiJICYTHOCTI JIOCTaTHHOTO OOTPYHTYBAaHHS y PIIICHHI Cydy MepInoi
iHcTaHuli. 3 omiany Ha 1e Cyq BIA3HAYUB, IO PIIICHHS HAIIIOHAJIBHUX CY/IB Yy CIIpaBl
3asIBHUKA HE MICTHJIM JOCTATHIX MiAcTaB. A oTxe, . bonaea Oyno mo36asieHo mpasa
Ha CMPABEIMBUIN PO3MIIsA] cpaBu. [82]

Bapro BiazHaunmth, mo y n. 42 npeuenenta €CIUI y cnpasi benaepcbkuii
npotu Ykpainu Cya Bkaszye, 1O “BIANOBIAHO JO MPAKTHKH, SKa BijgoOpaxkae
OPUHIMI HAJIEKHOTO 3A1MCHEHHS MPaBOCYIMs, CYIOBI PIlIEHHS MAalOTh B JOCTATHIN

Mipi BHUCBITIIFOBaTH MOTHBH, Ha SKUX BOHHU 0a3yloThCsa. Mexi Takoro 0OOOB’SI3KY
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MOXYTh PI3HUTHCS 3aJIEKHO Bl IPUPOAM PILIEHHS Ta MalOTh OL[IHIOBATUCHh B CBITII
o0cTaBUH KOXHO1 cripaBu”. CaMe B 111l ClipaBl y KOHTEKCT1 3asBJICHOTO CKap>KHUKOM
nopyuieHHs nyHkty 1 crarti 6 Kouenmii, €CIIJI y n. 3 BuUKOpUCTaB TE€pMiH
HEBMOTHBOBAHICTh BUHECEHUX CYJOBUX PIIICHb.

[Ile BaxTWMBUM AacHEKTOM BMOTHMBOBAaHOCTI 3TifiHO 3 mpaktukoro €CIUI €
HamsioBa QyHkuis, Tak, y 3ragyBaHid crnpasi “CanoB npotu Ykpainun™ (3asBa Ne
65518/01; Bim 6 Bepecusa 2005 poxy; myHkt 89) €CILJI naromocuB Ha TOMY, IO
3riHo ctarti 6 KoHBeHIIi pillleHHs Cy[iB JOCTaTHIM YMHOM MICTATh MOTHBH, Ha
SKUX BOHU 0a3yrOThCS NJIS TOTO, MO0 3aCBiMUUTH, IO CTOPOHU OyJW 3acilyXaHi, Ta
JUISL TOTO, 1100 3a0e3MeUYUTH HAMIA T'POMAJChKOCTI 3a 3[1MCHEHHSM MPaBOCYIJIs.
Pa3oM 3 TuM, y pillleHHI 3BepTaeThCA yBara, 1o crartio 6 naparpad 1 He MoxkHa
PO3YMITH K TaKy, III0 BUMara€ MOSCHEHb JIETAIbHOI BIAMOBI/II Ha KOXKEH apTyMEHT
cTopiH. BinnoBiiHO, MUTaHHS, Y4 JOTPUMABCS Cy/ CBOTO OOOB'SI3KY OOIPYHTOBYBAaTH
pIIIEHHS, MOX€E PO3IIIAIATHCS JUIIIE B CBITIII 0OCTaBHH KOXKHOI CIIPaBH.

OTtox, 3acaga BMOTHMBOBAaHOCTI CYJOBOTO PIIICHHS $IK €JEMEHTY IpaBa Ha
CIpaBEUIMBHIA CyIOBHI pPO3MIAL HE € OKPEeMO HOPMAaTHBHO BH3HAYEHOIO B
KOHBEHI[IMHOMY MEXaHI3Mi, Ta MICTUTBCS B MDKHAPOIHUX JIOKYMEHTax Ta
npeneaeHtHii npaktuil €CIII. Amke came €CIIJI Ha piBHI 3 IHIIUMHU CKJIAOBUMHU
JETallbHO PO3TIYMAayuB Yy HU3II MNPEHEACHTHUX pIllIeHb, 3MICT BMOTHBOBAHOCTI,
3HAYEHHSI Ta MICIIE Y CHUCTEMI rapaHTii CIPaBeUIMBOTO CYIOUYMHCTBA B PO3YMIHHI

crarti 6 C€CKITJI

2.2. IopiBHAJBLHO-IPABOBA XAPAKTEPUCTHKA BMOTHMBOBAHOCTI CYI0BOI0O

PillIeHHA1 Y KpaiHaX pOMaHO-TepMaHCbKOI IPABOBOI CiM’1

AHani3yrouu Ta BHU3HAYaKOUM XapakTep 1 3MICT OOCSATy BUMOI JO CYyJOBOIO
pilieHHs (3aKOHHICTh, OOIPYHTOBAHICTh, BMOTHMBOBAHICTb, CIPABEIJMBICTH TOILIO)
HAYKOBI[l MPOMOHYBAJIM Pi3HI BU3HAYEHHA iX ropuauyHoro 3micty. Ha nymxy M. I.
ABJIOKOBa, Cy/lOBe pilIeHHS Mae OyTH 3aKOHHUM 1 OOTpYHTOBAaHHUM, BU3HAYEHUM,

0e3yMOBHHMM, TOYHUM 1 TTOBHUM [ 1, ¢. 213-214]. H. B. I'muHchka BBaXkaia BUMOTH 0
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CYIOBHUX PpIIIEHb MPAaBOBUMHU CTaHAapTamu ix nooOposikicHocti [35, c. 180]. 1o

CTOCYEThCSl BUKIIFOYHO KpHUMiHAJIbHOTO TpoBapkeHHs, To B. T. Topobeus, I1. A.
Jlynunceka, C. I. Mipeuskuid, 1. 1. Ilepnos, I. A. Ocranenxo, O. lO. Taii
3ayBa)KyBaJld Te, IO 3aKOHHICTh, OOIPYHTOBAHICTh 1 CIPABEJIMBICTh € BUMOTAMH
KOHKPETHO /10 BUPOKY SIK 10 OCOOJIMBOTO BUAY CYIOBOTO PIIIEHHS B KPUMIHAJIBHOMY
npoueci [51, ¢.180]. B.O. Ilonemntomiko BIacTUBOCTI BUPOKY KJIAaCU(DIKy€e HA 30BHIIIHI
Ta BHyTpimHI. Jlo mnepmux BiH BIIHOCUTH OOOB'SI3KOBICTh, BHUHATKOBICTDH
(mpouiecyalbHUI MPOSIB MPUHUUITY KPUMIHAJIBHOI BIJIMOBIAAIBHOCTI “non bis in
iden”), TperOmUIIANBHICTh, 10 JAPYTHWX - 3aKOHHICTh, OOTPYHTOBAHICTb,
MOTHBOBaHICTh Ta cCHpaBeqIuBicTh [64, c. 197-198]. 3arajioM, B HayIi
KPUMIHAJILHOTO TPOIECYIbHOTO TIpaBa J0 BJIACTUBOCTEH CYHOBHX PIIIEHBb 1 BHMOT,
IO CTABJSATHCS JI0 HHUX, BIHOCWJIHM 3aKOHHICTh, OOTPYHTOBAHICTb, CIIPABEIIUBICTD,
BMOTHBOBAHICTh, ICTUHHICTh, MPEIOUIIINHICT, PO3YMHICTh, 3aKOHHY CHUJTYy, TIPABOBY
BU3HAYEHICTh,  JIOUUIBHICTh,  HE3MIHHICTh, HECIPOCTOBHICTh, CTaOUIBHICTD,
MOJKJIUBICTh BTUJICHHS, 00OB'SI3KOBICTh, BUHATKOBICTD 1 psif iHIUX [114].

VYci  cymoBl  pillleHHS T[OBHMHHI — BIANOBIAaTM HOpMaMm ImpaBa, OyTH
OOTPYHTOBAaHWMH, CIPABEIJIUBUMH 1 MOTUBOBaHMMH, ayie de facto He KOXKHE CymoBe
pillieHHsI, sikeé HaOpajo 3aKOHHOI CHJIM, Ma€ Il BJIACTMBOCTI B MOBHINA Mipi. Taki
CUTyalli BUHUKAIOTh, KOJU CYHOBI PIIIEHHS, K1 HE BIANOBIAAIOTH MOBHOKO MIpOIO
BUIIIEBKA3aHUM BUMOTaM, HAMPHUKIIAJ, OOTPyHTOBAHOCTI i1 BMOTUBOBAHOCTI, 3 PI3HUX
NPUYUH HE OCKap)KYIOThCS CTOPOHAMHM 1 BCTYMAOTh B 3aKOHHY CWIy. B mocrarHii
Mipi HEe MIANagaloTh i 3a7aHi BUMOTH JICSKl CY/IOBI PillIEHHS, BUHECEH] y CIIpaBax,
3a sskumu €CI1JI BU3HAB MopylieHHs paB 1 cBoOoA dronunu, nependoadenux €KIIJI,
OCKUIbKM BOHHM HE BIJIMOBIJAIOTH MPABOBUM HOpMaM, BU3HAYeHUM KOHBEHII€IO 1 HE
MOXYTh B Iii CUTYyallii BIAMOBIIaTH BUMOram 3akoHHOCTI. [Ipobnema, sika cTocyeThes
HEBUITMOBITHOCTI ~ CYJIOBUX  pIIIEHb  HAI[IOHAJIHBHUM HOPMAaTUBHUM BHMOTaM
BIANMOBIAHO 10 ctarti 6 KoHBeHINil 3a3BUYaii BUHUKA€E, KOJW HAllIOHAJIBHUN Cyl HE
BpPaxoBY€ KOHKPETHHH, JOPEUYHUI 1 BaroOMUW apryMEHT, MOBIJIOMJICHUH 3asiBHUKOM
(“Heunnopyk i Moukano nporu Ypainu™) [88]. V TakoMy BHIIAKY CyIOBE PillIeHHS

HC € 06rp}IHTOBaHI/IM Ta HAJICKHO BMOTHBOBAaHHNM.
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JlarBiiickka PecmyOmika, JlutoBchka PecmyOmika, Ectonchka PecmyOmika,

PecnyOnika bonrapis Ta VYkpaiHa padimie HajJdeXald A0 PaJsHCBKOTO OJOKy 1
OpoTAroM OUIbIIOi YacTUHU XX CTOJITTS MaJId CXOXKI CUCTEMH KPHUMIHAJIbHOTO
npolecy, IHCTUTYTH KPUMIHAIBHOI IOCTHINI Ta BiAMOBiAHI mpoueaypu. Ilicms
po3Maay paasHChKOI CHUCTEMU HampukiHill 80-X pOKIB MpaBOBI Ta IpoIeCyasibHI
pedopmu B Garathox kpainax xonuiiHboro CPCP npoxonunu He fuiie mij BIULTMBOM
JT10epaIbHO-IEMOKPATUYHOI 17IC0JIOT11, ajle i 3apaju 3aIpoBaPKCHHS 3MarajibHOCTI B
KPUMIHAJILHOMY TIpoueci. YTiM, Ji€Ba pepopMa CKIaJ0BUX KPUMIHAIBHOI FOCTHUIIIT
SIBIISIE COOOI0 HEMPOCTHUH TPOIIEC, KUK CIOHYKA€ HE JIMIIE 0 KOHCTHUTYIIMHHX 1
MpaBOBUX 3MIH, aje W A0 I1HCTUTYIIMHMX pedopM 1 HOBamii, 13 3MiHAMU B
npodeciiiHiii KyJbTypl NPUYETHUX CHUIBHOT. binbmie Toro, mpouec pedopm He €
IPSAMONIHIMHAM 1 HE MOXKE TPOXOAMWTH B 130JA11i BiJ 1HIIMX CYCHUIBHUX IOAIN 1
NPIOPUTETIB, BKJIIOYAIOYM E€KOHOMIYHI ¥ (piHAHCOBI peainii, piBE€Hb 3JI0YMHHOCTI B
KpaiHi Ta TPOMaJICbKY AYMKY.

JocnimpkeHHs: 3akoHOAaBCTBa KpaiH banrii € mnpeaMeroM  0coOIMBOTO
3alliKaBJIEHHS, OCKIJIbKM 11 KPaiHW ICTOPUYHO CIOPIJHEHI 3 YKpaiHOK Ta YCHIIIHO
IHTErpyBajgucs  J0  €BPOMEHCHKOI  CIOUTBHOTH.  Bapto  3a3HauuTH, 110
KPUMIHAJIbHO-TIpOIIECyalIbHE 3aKOHOAABCTBO KpaiH banrtii Mk coboro myxe
rapMOHI30BaHO, OCKITBKA BOHO MPUHMANOCS MPaKTHYHO onxHouyacHo. Ilpu mpomy
paBoBa TMOJITHKA IMX JepKaB Ta iX KpHMIHAJIBHO-TIpOIlECyalbHa TIOJITHKA Ha
MOMEHT TPUUHATTS KPUMIHAJIBHUX MPOILECYaAIbHUX 3aKOHIB Oyla CHpsMOBaHa Ha
IMIUIEMEHTAIII0 Ta TapMOHI3aIlll0 HOPM BIAMOBIIHO JO 3aKOHOJABYUX HOPM
€Bponericbkoro Coroay.

B npaBosiit cucremi JlutoBchkoi PecmyOimiku ocoOnmBa yBara HpUIIISETHCS
npaBy Ha OOIPYHTOBAaHE pPILIEHHS CYyHy, sKe MNpsMO 3axuilieHe KOHCTUTYyLi€ro.
Koncrurymivianii Cyn JInToBchkoi PecryOiiku HEoJHOpPa30BO HAroOJIOIIYyBaB, 1110 TaKi
KOHCTUTYL1MHI IMIIEPaTUBH BUTIKAIOTh 3 TOTO, IO “NPaBOCYAJA BIAMPABISIOTH JIMILE
cynu”’, “3aKOH HE MOXKe OyTH HEyCTaHOBJIEHMM , ‘‘ClipaBa Ma€ BHBUYATHCS
CIPaBEMJIMBO”, a KOKEH BUPOK ab0 1HILIE OCTATOYHE PIIIEHHS CyAy Ma€ CUpaTucs Ha

npaBoBi TijAcTaBu. MoTHBaIliiiHa YacTHHA CYJOBOTO DINICHHS Ma€ 3aBXIH OyTH
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palioHaAJIbHO OOIPYHTOBAaHOIO, @ HABEAEHI apryMEHTH MAarOTh JOCTATHBOK MIPOIO

MOSICHIOBAaTH BUPOK a00 1HIIIE OCTATOYHE pillleHHs cyay. Bumora mpaBoBoi SCHOCTI Ha
OCHOBI MPUHIIMITY BEPXOBEHCTBA MpaBa O3HAYa€, KPIM 1HIIOTO, IO BUPOK HE MOXKE
TPYHTYBAaTUCA HA TMPUXOBAHUX apryMeHTax ab0 HEBH3HAUYCHHX OOCTaBUHAX, SIKI
HIOWTO BaXXJIMB1 JIJIs MPU3HAUCHHS CIIPaBEJIMBOrO IOKapaHHs. Bupoku abo iHIm
OCTAaTO4YHI PIIIEHHS CY[IB MalOTh OyTH 3p03yMiIl yYaCHUKaM MPOBAKEHHS Y CIpaBl
Ta HIIMM 0ocobaM. SIKIO cyd He 3BaXkae Ha IF0 BUMOTY, BIAMPABICHHS MPAaBOCYIIS
HE B1JIOYBa€THCA.

Kpuminanbamii iponiecyansuuii komeke JlntoBewkoi PecmyOmiku (mami - KITK
JIutoBchkoi PecryOiiku) BU3HAYa€ BUMOTH 10 3MICTY BHUPOKY a00 PIIIEHHS CYAY.
PimeHHs cyny cknanaerbes 3 TPbOX YaCTHH - BCTYITHOI, OMMCOBOI (MOTUBALIIHOI), Ta
PE30JIOTHBHOI. 3MICT KO)KHOT YaCTMHHM YITKO BHU3HAUCHHMM 1 Mae€ JOJIEPKyBaTHCS
cyaioM y KoxkHoMy pimeHHi. 3okpema, KIIK JlutoBchkoi PecmyOmiku po3BuBae
KOHCTUTYLIIHHE MPaBO Ha OOTPYHTOBAHE PIIICHHS CyIy, BU3HAYal04l TOUHUH TEepeTiK
BIJIOMOCTEH, sKi, SIK MIHIMyM, MaiOTh OyTu HaBeaeHi B pimeHHi cymy. KIIK
JIutoBcbkoi PecnyOniku 3000B’si3ye cyn 3a3Hayarv: 1) OOCTaBUHU JTOBEAEHOTO
KPUMIHAJILHOTO BYMHKY, 13 3a3HAUYEHHSAM MICIlS, 9acy, Coco0y BUYMHEHHS, HACIIIKIB
Ta 1HIIMX BaXXJIMBUX 00CTaBUH; 2) JOKa3HU, HA SIK1 CyJl CIUPAETHCS B CBOIX BUCHOBKAX,
Ta MiJICTaBH, HA SIKUX CyJ HE BU3HAB 1HIII JOKa3M; 3) MiJICTaBH NMPABOBO1 KBaTI(PiKarli
KPUMIHAJILHOTO BUMHKY Ta BIANOBIJHI BUCHOBKH;, 4) TiJICTaBH TIOKapaHHS,
KpUMIHAJIBHOI CaHKIIII a00 HaKJIaJeHOI OCBITHbO-BUMPABHOI caHKIii [44]. B xomekci
TAaKOXX BH3HAYEHI MiHIMaJbHI BUMOTH JI0 3MICTy BHIIPABAYBaJbHOTO BUPOKY CyAdy 1
pIIIEHHS, SKE 3BUIBHSE 3aCyXKEHOTro BiJl mokapaHHs. Cyl MOXKe 3a3HAYUTH B PIlICHHI
1HIII BaXXJIMB1 0OCTaBUHM 1 JJOBOJIU, K1 BiH BBa)KAa€ BAXKJIMBUMU B KOHKPETHIM CIIpaBi,
Ta BIJANOBIIHI BJIACHI BHCHOBKHM. Ha mpakTHIl JUTOBCHKI CyIH TSOKIIOTH J0
BUKJIaJICHHS. MOTUBAIIMHUX YaCTHH CBOIX PIIICHb 3 OIVISAY Ha MEPErsi iXHIX pillleHb
CyJdaMU BUIIMX 1HCTAHIIH.

Kpuminanehae nporecyanbHe mpaBo JlarBificbkoi PecmyOmiku IpyHTYeThCS Ha
KOHCTHUTYIIIHHUX HOpMax-3acajax, npoTe OCHOBHHUM TDKEpEIIoM €

Kpuminanpao-tiponiecyanpauii  3akon JlarBiiicekoi PecmyOmiku (mami - KII3
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Jlatsiiicbkoi Pecriy0mikn), sikuii HaOpaB ynHHOCTI 1 sx0BTHA 2005 p. ¥V masi 19 KII3

JlarBiiickkoi PecryOmiku BU3HAYEHO, 110 CyJOBUMU PIIICHHSMU € BUPOKHU Ta yXBaJld
cyny. BignosigHo o crarti 511 pimenHs cyay, SSKUM cpaBa BUPILIYETHCS MO CYTI,
YXBATIOETHCS Y (OpMiI BHPOKY CyAy Ta IPOTOJOMIYETHCS BIJ IMEHI JEp>KaBH.
BupokoMm cyny € cynoBe pillleHHS NpO BHUHY a00 HEBMHYBATICTh OOBHHYBAY€HOTO,
3acTOCyBaHHsI a00 HE3aCTOCYBaHHS /10 HHOTO MOKAapaHHSA, a TAKOXK HOTO BUNPABIaHHS
a0o0 3BUIbHEHHS BiJ] MoKapaHHs. Bupok mae OyTH 3aKOHHUM Ta OOTPYHTOBAaHUM.
Bupoxk cyny Moxe OyTv BUIIpaBAyBaJIbHMM 4YM OOBHHYBaJbHUM [42]. VYV
nependauenux KII3 JlarBiiicekoi PecmyOmiku BUmankax cya MOXe BHUHECTH
0OBHHYBAJIbHUI BUPOK Oe3 npu3HadeHHs nmokapans. Y crarti 532 KII3 JlaTsiiicbkoi
PecmyOmiku 3a3Ha4eHo, 10 CyJl MMOCTAHOBISIE BUPOK, KU CKJIAJAETHCS 13 BCTYMHOI
YaCTUHHU, OMHCOBOI YaCTUHU, MOTHUBYBAJIbHOI YACTHMHM Ta PE30JIOTHMBHOI YACTHHH.
Bupok ckmamaeThcsi ep:kaBHOIO MOBOIO. B OMUCOBIN YacTWHI BHIIPaBIyBajIbHOTO
BUPOKY  BKa3ye€TbCsl CyTh  OOBHHyBaueHHS. Y  MOTHBYBaJbHIM  4YacTHHI
BUIIPABAYBAJIBHOTO BHUPOKY 3a3HAYAIOTHCS: 3'ICOBaHI CyAOM OOCTaBUHU TO/IIi;
miJcTaBy BUIIPaBIaHHS OOBHHYBAYE€HOTO Ta JOKA3M, IO MiATBEPIKYIOTh iX; MOTUBH,
3a SKMMH CyJOM BIIXUJICHO JOKa3H, Ha IKUX IPYHTYETHCSI OOBUHYBaYEHHS.

[Tonartss cymoBoro pimieHHs 3akpimieHe y wmiaBi 5 KpuminaibHOTO
npoiecyaibHoro konekcy Ecrtoncekoi PecnmyOmiku (mami - KIIK  Ectonchkoi
Pecmy6mnikm), mo mae Ha3By “IIporiecyasibHi JOKYMEHTH, TTEpEKIIa 1 BUKIUK 0COOH™ .
Bupokom € pimennas cyny, BuHeceHe im'ssMm EcroHchkoi PecmyOmiku BHacmiiok
CYIOUYMHCTBA, IKUM KPUMIHAJIBbHY CIIpaBy po3nisinatoTh no cyTi [38]. Ilpu cknananui
BUPOKY Cy/Il MOBUHHI H0TpuMyBatucs HopM crareit 311-314 nporo Koaekcy. 3ragani
CTaTTl MICTATh XapAaKTEPUCTUKH OCHOBHUX YaCTHH BUPOKY Ta MEPEIIIK €JIEMEHTIB, SIKI
000B’SI3KOBO 3a3HAYAIOTHCS Y KOXKHIM 3 4acTWH. Tak, y BCTyNHIA 4YacCTHUHI BUPOKY
3a3HAYAIOThCS: BUHECEHHS BHUpPOKY iM'sMm EctoHchkoi PecmyOumiku; gara ta micie
BUHECEHHSI BHUPOKY; HallMEHyBaHHS Cyay, IO BHUHIC BHPOK, CKJIaJ Cydy, IMEHa Ta
Npi3BUIIA MPOKYPOpa, 3aXMCHMKA, NEpeKiiajada Ta CEeKpeTaps CyI0BOrO 3aciJaHHS;
iM's, MpI3BUIIE, MICIIE TPOKUBAHHS a00 3HAXOMKEHHS Ta aJIpecy, 0COOMCTHI Ko, a

3a BIJICYTHOCTI OCTaHHBOTO - JlaTa HApPOKEHHsS, Ta Micie poOOTH ab0 HaBUYAHHS



95
00OBHHYBAYE€HOI0; HAsIBHICTh CYIUMOCTI y OOBUHYBAa4€HOI'0. Y PE30JII0TUBHIN YaCTUHI

OOBHMHYBAJIbHOTO  BHUPOKY  3a3Ha4yaroThbCs: 1M'ss  OOBHHYBAu€HOIO; BHU3HAHHS
OOBHMHYBAY€HOr0 BHUHHUM 3a BIAMOBIJHUM IYHKTOM, YacCTMHOK Ta CTaTTEIO
KpuminaibHOTO KOAEKCY; BHUIl Ta Mipa MOKapaHHsS, MPU3HAYCHOTO OOBHHYBAUCHOMY
3a KOKCH 3JIOUMH OKPEMO, Ta TMOKapaHHS, IO MiuIsirae BiAOYyTTIO 3a CYKYITHICTIO;
TPUBATICTh BUIPOOYBAIBHOIO CTPOKY Ta IMepeiik OOOB'A3KIB, MOKJIAJECHUX Ha
00BHUHYBa4Y€HOT0, TP YMOBHOMY HE3aCTOCYBaHHI MOKApaHHS y BUIVISA/I YB'SI3HEHHS,
3MCHIIICHHS TPU3HAYCHOTO CTPOKY IIOKapaHHS Ha OAHY TpeTuHy (y BHIaaKax,
nependauenux KIIK); o6cTaBuHM BUKOHaHHS BHPOKY; OOpaHMil CyqOM 3armoOiKHUN
3axim abo 3MiHa ab0 CKacyBaHHS paHIIlE 3aCTOCOBAHOTO 3axXOdy; 3aXOld, IO
BKHUBAIOTHCS MO0 MITCH, IO 3aJHMINAIUCSA Oe3 HaIsay, Ta MaiHa 3acyHKEHOTO;
pIIIEHHST [IOJI0 ITUBUILHOTO TMO30BY a00 MyOJIiYHO-TIPAaBOBOI 3asiBU MPO BUMOTY Ta
3aX0¥ IIOJ0 3a0C3MEUEHHS IHMBLIHBHOTO IMO30BY YH ITyOJIYHO-IIPABOBOI 3asBH PO
BUMOTY; 3aXOAM, L0 BKHUBAIOTHCS 100 PEUOBUX JOKA31B Ta IHIIMX IMPEIMETIB,
BUJIy4YeHUX a00 MIJIaHUX apemTy MiJ Yac KPUMIHAIBHOTO MPOBAKEHHS;, PIIICHHS
I0JI0 KPUMIHAJILHO-TIPOIIECYyaIbHUX BUTpPAT; PIIICHHS 11010 KJIOMOTaHHS 0COOU PO
BIJIIITKOZyBaHHS 30MTKIB, 3aMOISIHUX 1 y XOA1 TMPOBAHKCHHS 3 BUHHOTO JiSTHHSA,
BIIMOBIAHO 10 3aKOHy TIPO BIJAMIKOJYBaHHS 30WMTKIB, 3alOJiSHUX OCO01 Yy
NPOBA/DKEHHI 3 BHUHHOTO [IISIHHSI; TOPSIOK Ta CTPOK OCKAp>KEHHS BHPOKY. Y
PE3OIOTUBHIM ~ YacTUHI  BUMPABIYyBaJIbHOTO  BHPOKY  3a3HAYAIOTHCA  IM'S
BUIIPABAAHOTO; PIIIEHHS MpPO BUIPABJAHHS OOBMHYBAY€HOIO 3@ BIJMOBIIHUM
IyHKTOM, YaCTHHOIO, CTarTeio KpuMiHAIBLHOTO KOIEKCY; PIIIEHHS MPO CKAaCyBaHHS
3amo0DKHOTO 3axOAy; PIMICHHS TIPO CKacyBaHHS 3axOfiB IIOA0 3a0e3NeueHHS
[IMBUILHOTO TIO30BY; 3aXOJH, IO BXHUBAIOTHCS IIOJI0 PEUOBUX JOKA31B Ta I1HIIMX
PEeIMETIB, BUTyUYCHUX a00 MiJaHUX aperTy Mij] 9ac KpUMIHAIBHOTO MTPOBAKEHHS;
BUJIAJICHHS JIJAHUX, [0 MICTITHCA B JIEPKABHOMY PEECTpl BiJIOMTKIB MasblliB, 6a3i
naanx ABIS ta nepxxaBnomy peectpi JHK; pimenns moo xiomnotanHs ocoou mpo
BIJINIKOTYBaHHS 30WMTKIB, 3amOMIsTHUX 1 y XOJ1 MPOBaJKEHHS 3 BUHHOTO MiSTHHSI,
BIJIMOBIIHO JIO 3aKOHY NP0 BIAIIKOAYBaHHS 30MTKIB, 3amofiiHUX o0Oco0l Yy

IIPOBAKEHH] 3 BUHHOTO MISTHHS; TOPSIIOK Ta CTPOK ockapkeHHst BUpoKy [38]. KIIK
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Ectoncpkoi PecnyOmikn OCHOBHMMH HOPMAaTUBHUMH BHUMOTAaMH IO BHUPOKY
BCTAHOBJIIOE€ 3aKOHHICTh Ta OOTPYHTOBaHICTh BUPOKY. Cyl IPYHTY€TbCS Ha BUPOKY
JUIIe Ha JoKaszax, 1o Oylud MpeIMETOM CYIOBOIO CIIJACTBA, MOCTIHKYBaTH SKI Y
CTOpiH OyJia MOXKJIUBICTh, Ta Ha 00CTaBMHAX, MO0 SKUX 1 CTOPIH OyJia MOKJIUBICTD
OTOJIOCUTH CBOIO JYMKY.

Bignosigno no cr. 32 KpuminanbHO-MponecyaibHOro kojaekcy PecryOmiku
Bonrapis (mami - KIIK PecnyOmiku bonrapist) cyn mocTaHOBIsiE HACTYIMHI BHUIU
pILIEHB:

- BUPOK, KOJIM SIK TIepIa Ta amnesiifiiiHa 1HCTaHIlisl BUPINTYE MTUTAHHS BUHU Ta
KPUMIHAJIBHOI BIIMOBIAAILHOCTI MiICYTHOTO;

- TIOCTAaHOBY IPU BUHECEHHI PILIEHHS MO CyTI CKapru Ta MpOTECTy abo IpH
O3Sl KJIOMOTAHHS PO BITHOBJIEHHSI KPUMIHAIBHOI CIIPaBH;

- yXBaJy - B IHIIMX BUMAaJKax [43].

[onoBa cyay, Cynas-IomoBiiad Ta rojoBa KOJIETil BUIAIOTh PO3MOPSIKEHHS.
Bignosigno go cr. 305 KIIK Pecny6miku bonrapis BUPpOK BHHOCHTBCS Bijl IMEHI
HapoAy. Y BCTYIHIN 4aCTHHI PEYEHHs 3a3HAYalOThCS: JaTa HOro BUTOJIOLIEHHS; CY/,
iMEHa dYJIeHIB KOJIeTii, CeKpeTaps Cydy Ta MPOKypopa; ClpaBa, B sKiH BUHECEHO
BUPOK; 1M'sl BIANOBiAaya Ta 3JIOYMH, 33 KU BUCYHYTO 3BHHYBaueHHs. B MoTHBax
3a3HAYaIOTHhCSl BCTAHOBJIEHI OOCTaBUHU, HA MIJCTaBl SKUX JOKAa30B1 MaTepiaiu Ta siKi
IOPUANYHI  MIPKYBaHHS IMOAO TNPUUHATOTO pIMIeHHS. Y pa3i BUHUKHEHHS
CYNEpEeYHOCTe Yy JI0Ka3aX BUKIANAIOThCS MIPKYBaHHS, 4YOMY OJHI 3 HHX
OpUPMaIOThCA, a 1HII BIAXWIAIOTHCA [43]. B pe3ontoTuBHINA YaCTHHI 3a3HAYAIOTHCS
JaH1 Mpo 0co0y MIJCYAHOTO Ta BUKIAIAE€ThCS PIIICHHS CyAdy 3 MUTaHb, 3a3HAYCHUX Y
cT. 301 KIIK Pecny6niku bonrapis. Y HbOMY TakoXK 3a3HAYA€ThCS CYJ, MEPE] SIKUM
BHUPOK MOXE OyTH OCKap)KEHUH Ta MPOTATOM SKOTO CTPOKY. ButipaBayBanbHUl BUPOK
HE MOXKE€ MICTUTH BHpPAa3iB, SIKI CTaBJIATH I1iJI CYMHIB HEBUHYBATICTh BUIIPABIAHOTO.
3aKkoH BUMarae, o0 B CBOEMY PIIICHHI Cy/1 3a3HAYUB MiICTaBH BCTAHOBICHHA (DaKTiB
1 OMMCaB JIOKa3W Ta MPaBOBlI BUCHOBKH, HA SIKI CIIUPAETHCS HOTO pimieHHs. Y pasi
CYNEpEeUIUBOCTI JIOKa3iB CyJl Ma€ MpoaHaji3yBaTu iX 1 BKa3aTH MiJICTaBU MPUHHATTS

OHUX JOKa3iB 1 BIAXWICHHS IHIMWX. ATNENSAMIMHUNA CyH, MiATBEPKYIOUH PIIICHHS



97
Cydy MEepIloi 1HCTaHIIIi, HE Ma€ HABOJUTHU JCTaJbHI M1JCTaBH, ajie 3000B’I3aHUN TaK

3pOOUTH, SIKIIO YXBaJIIO€ HOBUW BHUPOK, BIJIMIHHHM BiJi TOCTaHOBJICHOTO CYIOM
nepmoi 1HCTaHIii. OCKIIBKM CyIM MalTh OTOJIONIYBAaTH BHUPOKH OJpa3y IO
3aKIHYEHHIO CIyXaHb, 3a3BHYali BOHM OTOJIONIYIOTh MOTHBAIlIMHI YaCTUHH PIIllICHb
mi3Hime. HeBurosiomeHHs CylnoM MOTHBAlLIMHOI YaCTUHM BHUPOKY HEraHO B
PecnyOmii  Bonrapis He po3misiaeTbes SK OpoLEcyalbHE MOPYIIEHHS: 3aKOH
JI03BOJISIE OTIPUJIIOMHUTH TIACTaBU PillleHHs MPOTATOM 15 AHIB, a00 HaBITH MPOTATOM
30 gHiB y ckiIagHUX crpaBax. Hepigako s 4acoBa BUMOTa HE JTOTPUMYETHCS, aje I1e
HE BBAXAETHCS TEPEIIKOMOI €(PEKTUBHOCTI MPaBOCYIIsl, OCKIIBKH CTOPOHU
OTPUMYIOTh HAromy [IATH TICJIS OTOJIONIEHHS MOTHMBYBAJIbHOI YAaCTUHU CYJAOBOTO
BHPOKY.

CynoBi pimieHHS y KpuMiHalmbHOMY Tmiporieci DexepatuBHoi PecmyOmiku
Himeuunna € moBomi IiKaBUM Il JOCHIPDKCHHS, OCKIIBKH camMe KPUMIHAJIbHOMY
npoiecy DeneparuBuoi PecyOniku HiMeuunHa npuTtaMaHHa BiIMOBA BiJl PUHITUITY
3MarajbHOCTI, a CyTh KPHUMIHAJIBHOTO TMPOBAKEHHS TMPUPIBHIOETHCS  JIO
BPETYJIbOBAHOTO 3aKOHOM pyXxy crpaBd. OCHOBHHMH JDKepellaMd HIMEIBKOTO
KpUMIHAIIBHOTO mporecy € KpuminampHO-TIponiecyanbHuii komeke deneparuBHOT
Pecny6niku Himeuuuna (Strafprozessordnung - StPO; nani - KITK ®PH) 1 3akon npo
ycrpiit cyniB (Gerichtsverfassungsgesetz - GVGQG). KIIK ®PH Oys npuiinaruii y 1877
p. 1 3a3HaB YyuMaji0o 3MiH Ta JonoBHEHb. Takox KorHcTutymis ®deaeparuBHOI
PecnybOniku Himeuunna (Grundgesetz - GG) Bigirpae BaxiuBy pojib. OCHOBHUM
3aKOH MICTHTh TaKOXX BaXJIMBI HOPMU-TIPUHIIMIH, $IK1 3aKPIIIIIOITh 3a00pOHY
HaJ3BUYAHUX CY/iB, MPABO Ha CIPaBEIJIMBUI CyTOBUH po3rsy Toio [34].

[Ipo 3aKkpuTTS CrpaBH BUHOCHUTHCS BUPOK, B SIKOMY BKa3yHOThCS OOCTAaBHHH,
Kl BUKIIOYAIOTh IPOBA/DKEHHS CIpaBU. PIillIEHHS TpW TOCTAHOBJIEHHI BUPOKY
npuiMaeTbcsi OUTBIIICTIO B 2/3  TONOCIB (SIKIIO 1€ PIMICHHS HEBUTIHE IS
miacynaoro). Cya He 3B’s3aHuid  KBamidikami€ero 3JI04MHY, ska Oyma B
0OBHHYBaJIbLHOMY BUCHOBKY. [Ipo 3MiHy kBamidikaiii moBiIOMISIETbCS MIACYAHOMY, 1

oMy HagaeThesl cioBO s 3axucty (crarts 264 KIIK ®PH) [41].
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Crarra 267 KIIK ®PH mnepenbauae psii BUMOT J0 MOTHBYBaJbHOI YaCTUHU

CY/IOBOTO pillieHHs. SIKII0 OOBMHYBa4€HOIO BHM3HAHO BUHHHMM, TO B MOTHBYBaJIbHIN
YaCTHHI BUPOKY MalOTh OyTH 3a3Ha4yeH1 (DaKTH, iK1 BBAKAIOTHCS JIOBEJICHUMHU 1 B IKUX
MICTSATBCS €JIEMEHTH CKJIaTy 3JI0UMHY. SIKIO JOKa3K BUIUIUBAIOTH 3 1HITUX (DaKTiB, 111
dbakTH Tako)X MOBUHHI OyTH 3a3HadeHi. J{js aeTanizaiiii Mo)KHA 3pOOUTH MOCUIaHHS
HAa JOAAaTKM B MaTepiajiax CcOpaBd. KOO Mig 4Yac CyZOBOIO pPO3IISAY
CTBEPIXKYBAJIOCs, 10 HAasgBHICTh OOCTaBHH, sIKI MpsMo nependadeHi KpuminaapHuM
KOJEKCOM, 1 BHUKJIIOYAIOTh, MOM'SKIIYIOTh a00 MOCWIIOITh KpPUMIHAJIbHY
BIJINIOB1IaJIbHICTh, B MOTHUBYBAJIbHIA YaCTHHI BUPOKY MOBMHHO OyTH 3a3HAUY€HO, YU
BBAXKAIOTHCS 11l OOCTaBMHU BCTAHOBJIEHMMH, YU HE BCTAHOBJICHUMHU. Y
MOTHBYBaJIbHIA YAaCTUHI CyJOBOTO PIIIEHHS Y KPUMiHAJIbHIN CpaBl TaKOXK Mae OyTH
3a3HAYCHO KPUMIHAIBHUN 3aKOH, KM MiJIsSITaB 3aCTOCYBaHHIO, Ta OOCTaBUHM, SIKi
MaJIi BUPIIIaTbHE 3HAUCHHS JJIs TPU3HAYCHHS TTOKapaHHSI.

o crocyeTbcssi mpHU3HAYEHHS TMOKapaHHS, TO SKIIO0 KPUMIHAJBHUM 3aKOH
CTAaBUThb TOM'SIKIICHHS TOKapaHHS B 3aJEXKHICTh BiJ HASBHOCTI MEHII TSKKHX
00CTaBUH, TO B MOTUBYBaJIbHIN YaCTHHI BUPOKY MOBMHHO OyTH 3a3HAUY€HO, YOMY Il
00CTaBMHU TIPUIHATI a00 BIIXWICHI BCyNeped KIOMOTAHHIO, 3pO0JICHOMY ITiJl 4ac
CY/IOBOTO PO3IVISAY; II€ CTOCY€EThCS MTPU3HAYCHHS MMOKapaHHs Y BUIVISAL 11030aBICHHS
BOJIl y BHUIIAJKax, nepenoadeHux y posaun 47 Kpuminanbaoro konekcy ®PH. B
OOTpYHTYBaHHI PIllIEHHS TAKOX Ma€ OyTH 3a3HAYEHO, YOMY HE 3aCTOCOBYETHCS HOpMaA
PO OCOOJIMBO TSHKKUN BUIAJOK, SIKIIO JOTPUMAaHI YMOBH, 32 SIKHX TaKUM BUMAIOK,
K TpaBWJIO, ICHY€ BIAMOBIAHO M0 KpuMiHambHOTO KOAEKCY; SIKIIO Il YMOBU HE
TOTPpHUMaHI1, aje BCe K MependadyacTbCcsi 0COOIUBO TSKKHM BUITAIOK, TO BIAMOBITHO
3aCTOCOBY€EThCSI TONEpPEHsT HOpMa. Y MOTHUBYBaJbHIA YaCTHHI BUPOKY TaKOX Mae
OyTH 3a3HAY€HO, YOMY IMOKapaHHs OyJ0 BIACTPOYECHO 3 BUMPOOYBAIBHUM TEPMIHOM
abo He BiACTPOYEHO BCyIeped KIOMOTAHHIO, BUCIOBICHOMY IIiJl Yac CIyXaHHS; IIe
CTOCY€ETbCS TOMEPEKEHHS 13 3aCTEPEKEHHSAM TMPO TMOKapaHHs Ta yTPUMaHHS Bif
nokapaHHs. SIKIIO BUHECEHHIO PILIEHHS MepeayBajla yroja, L€ TakoK Mae OyTu

3a3HAYE€HO B MOTHBYBAJIbHIM YAaCTUHI PIILIEHHS.
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Sxmo Bci CTOpPOHHM, $KI MaloTh MPAaBO Ha anesuiiHe OCKApKEHHS,

BIJIMOBJISIFOTBCSI BIJl CBOTO TIpaBa Ha arelsIiiiHe ocKap)KeHHsS abo SKIO anelsiiiie
OCKap)KEHHS HE TIOAA€THCS MPOTITOM BCTAHOBIIEHOTO CTPOKY, HEOOXiHO BKa3aTH
noBeAcHI  (akTH, 1[I0  BCTAHOBIIOIOTH  MependadeHui  3aKOHOM  CKJIa
IIPABOMOPYIIEHHS, 1 3aCTOCOBAHY KPUMIHAIIbHY HOPMY; y pa3i BUHECEHHs PIllICHHS
po MPU3HAUCHHS TOKapaHHs y BUIVIAAL julie mrpady ado mrpady 13 3a00pOHOI0
KepyBaHHS TPAHCIOPTHUM 3acoOoM abo 1030aBJICHHS TIpaBa KepyBaHHS
TPAHCIIOPTHUM 3aCO0OM 1, y 3B'SI3KY 3 IIMM, BHJIYYECHHS BOJIMCHKOTO MOCBITYEHHS
a00, y pa3i momepeKeHHS 3 BIJICTPOUYKOI0 BUHECEHHS BHPOKY, MOKe OyTH 3p00IeHO
MOCWJIAHHS Ha BU3HAHI 3BUHYBAaY€HHS a00 Ha MOCTAHOBY IPO CIIPOILEHE MOKapaHHS.
[Tomanpmmii 0OCSr MOTUBYBaHHSI pILIEHHS BU3HA4Ya€ CyjA, Oepydd 10O yBaru, Ha
BJIACHUI pO3Cyl, 0OCTaBMHU KOHKPETHOI crpaBu. MOTHBYBajbHA YaCTHHA PIllIEHHS
MOKe OyTH JIOTIOBHEHA MPOTATOM CTPOKY, TepeadaueHoro adzarom 1 crarti 275,
AKIIO YXBaJICHO PILICHHS MPO BIJHOBICHHS CTAaTyCy KBO aHTE y 3B'SI3KY 3 MPOITYyCKOM
CTPOKY Ha amneJsiiiHe OCKap>KeHHS.

VY pa3i BumnpaBaaHHs MiJICyJHOTO B MOTHUBYBaJIbHIN YaCTHHI PIILIEHHS TOBUHHO
OyTH 3a3HAY€HO, UM BU3HAHO IIJCYHOTO HEBHHYBATUM ab0 Ha SKUX IMiJCTaBax
3JI0YMH, CKJaJ $[KOro OyB BCTAaHOBJICHMM, BHU3HAHO TaKHM, IO HE Mependadae
noKapaHHs. SIKIIO BCl CTOPOHM, SIKI MalOTh MPABO Ha ameJAIliio, BIIIMOBISIOTHCS Bijl
CBOTO TpaBa Ha amessiiio ado SKIo anessiis He Oyna mojaHa y BCTaHOBIECHUUN
CTPOK, HEOOXIJHO JIMIIE 3a3HAaYuTH, 4Yd He Oyl0 JOBEIEHO 3JI0YMH, B SKOMY
OOBHHYBaY€HHUI 3BUHYBAYY€ThCS, BPaXxOBYIOUH (PaKTHUHI 00 IOPUANYHI MiICTaBH.

VY MOTUBYBaJbHIN YaCTHHI CYJOBOTO PIIIEHHS TaKOXX Mae OyTH 3a3HAYECHO,
yoMmy OyJ0 MPU3HAYEHO 3aXiJ BUIpPABICHHS 1 MPOQPIIAKTUKU, BIIKIAJACHO PIIICHHS
PO 3armoOLKHUIN 3aXiJl y BUINISAII B3STTA MiJ BapTy a0o He Oylio MPU3HAYEHO YU
BIJIKJIQJICHO BCYINEped KIOTMOTAaHHIO, IMOJAaHOMY Ha CYIOBOMY 3acimaHHi. SKino
oOBWHYBa4YeHUI He OyB MO30aBJICHHI TTpaBa KEpyBaHHS TPAHCIIOPTHUM 3aCO00M abo
He OyB NMpU3HAYEHUIN CTPOK MO30aBJICHHS MpaBa KepyBaHHS TPAHCIIOPTHUM 3aCO00M
BIJIMOBIHO 710 peyeHHs 3 yactuHu 1 crarti 69a KpumiHanbHOTO KOJEKCY, X04a TAKUH

3axij] BBAXKaBCSI MOJKJIMBUM 3 OIJISIY HA XapakTep 3J0YHHY, B MOTUBYBaJIbHIN YaCTUHI
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pilieHHs 00OB'SI3KOBO Mae OyTH 3a3HAYEHO, YOMY TAKUW 3axij HE OyJl0 MPU3HAYEHO

[41].

Bupox mporononryeThcsi iMeHeM Hapoay. 3aunuTY€EThCSl Pe30II0TUBHA YaCcTHHA 1
MOSICHIOIOTBCSI ~ MOTHMBH ~ MOTO  yXBaJieHHA. MOTHBU  TNPUWAHATTA  PilllEHHSA
PO3KpPUBAIOTHCS IHUISIXOM iX 3a4UTYBaHHS a00 HUISIXOM YCHOTO MOBIIOMJIEHHS iX
icTtoTHOrO 3MmicTy. Ilpu BHpIlIEHHI NMUTaHHS MPO 3aYUTYBaHHS MOTHBIB CYJOBOTO
pIIIIEHHS] YM yCHE TIOBIJOMJICHHS iX OCHOBHOTO 3MICTY, SIK IPaBHJIO, OCPYThCS 0
yBaru 1HTEpPECH, IO MNOTPEOYIOTh 3aXUCTY, CTOPIH MNPOBALKEHHs, CBIAKIB a0o
NOTEepHiauX o0ci0. 3a4nTyBaHHIO PE3OJIOTHUBHOI YACTHHH PIMICHHS B KOXHOMY
BUIIAJIKy TOBUHHO TEPEyBaTH MOBIIOMJICHHS MOTHBIB MPUNUHATTSA TAKOTO PIIICHHS.
PimeHHs, sIK mMpaBUIIO, OTOJOLIYETHCS HAINPHUKIHII CIyXaHHsA. BoHO MoBHHHO OyTH
BUHECCHE HE TIi3HIIIe, HDK Yepe3 JIBa THIKHI IMCIIS 1IbOTO, 1HAKIIIE OCHOBHE CITyXaHHS
MOBUHHO OyTH BiJIHOBJIEHE. PillleHHS MIAMUCYETHCS CyIASIMU. SIKIIO OJIUH 13 CY/IiB
HE MOXXE TOCTABUTH 3 SKOICh TPUYWHW CBIM MIANHC, TOJOBYIOUHMHA IOSICHIOE
NPUYMHY 1 HaCTapIUK 13 CYAJIB, SIKI Opajii y4acTh y CHpaBi, pOOUTH BIAMOBIIHY
NO3HAUKy Yy BHUpPOKY. PilmieHHs He Moxke OyTH BpyuyeHe, MOKU He Oyae CKIaJeHO
pOTOKOI cyaoBoro 3aciganus (crarts 268 KITK ®PH) [41].

He moxHa oO0iiiTHM yBaroro HOPMAaTUBHI BUMOTH O CYJAOBOTO pIIICHHS Y
b paHIy3pKOMY KPUMIHATBHOMY TIPOIIECi, SIKUW € OIHUM 3 TaK 3BaHUX KIIACHYHUX, a
came, y ¢¢opmi 3mimanoro mporecy. OcoOIMBOCTI KPUMIHAIBLHOTO TMPOIECY
PecniyOniku ®paniiiss 3yMOBIe€HI OCOOIMBOCTSAMHU CYOBOI CHUCTEMH: 3a 3arajbHUM
IIPABUJIOM CY/IJIi BUKOHYIOTH CBOT 00OB'sI3KM Ha MpodeciifHiil OCHOBI, ajie € BUHSATKH -
i yac OOBMHYBAUCHHS y BUMHEHHI MEBHUX BHJIB 3JIOYMHIB 0c00a Mae MpaBo Ha
“cyn piBHMX” - Cyd acu3iB, J€ HapiBHI 3 NPO(ecCiiHUMU CYyAIIMH TPaBOCYAIS
3MIIACHIOIOTH B opMi Kiopl (IPUCSHKHUX) MPOCTI TPOMAJISIHU TaHOTO JIeTIapTaMEHTY
3a JxkepeOoM. HampukiHii cymoBOro po3misiy Cya TpU3HAYA€E JaTy OTOJIONICHHS
pilieHHs, SKe BIAOYBA€TbCS Yy BIIKPUTOMY CYAOBOMY 3aciaHHl. B KiHueBOoMy
MiJICYMKY CyJ BHUHOCUTH IHCHMOBE PIIICHHS, B SKOMY JIE€TAJIbHO BUKJIAJAIOTHCS
MOTHBU Cydy. SIKIIO cyqii BU3HAIOTH JOKa3W BUHU JOCTATHIMH 3a CTaHAAPTOM

“BHYTPILIHBOTO IMEPEKOHAHHS’, BOHU BHUHECYTh OOBHHYBaJbHHIl BHUPOK, B IHIIOMY
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BUIAJIKY - BUIIPaBAYBaJIbHUN. Y BUPOKY TaK0K MPU3HAYAETHCS TOKAPAHHS, IS SIKOTO

HE nepeadadyeHo OKPEeMOoro MpoBaKEHHs. SIKII0 B CyJJOBOMY MPOIECi € MOTEPIILIi, TO
JETalbHO OIMUCYEThCS KOMIIEHcalis BiJg oOBuHYyBaueHoro. He icHye Ttpaguuii
NoJaHHs OKpeMoi JyMkH. [Ticiis bOTo TIIOBYIOUHI OTOJIONTY€E MUTAHHS, HA K1 MAlOTh
BIJIMOBICTH BCI Cy//l B Hapaa4dik KiMHaTi y dopmi “Tak” ym “Hi”. [luTaHHS MaroTh
CTOCYBaTHUCs JUII (PakTy, a HE MpaBa, CTOCYBAaTUCA (PAKTy MO KOKHOMY 3 €Mi30/11B, B
TOMY 4YHCII 10 ¢akTax sK MiJCTaBaX BUIIPABIaHHS, 0OCTaBUHAX, IO OOTSIKYIOTH
nokapanHs Tomo. Lli TnuTaHHA MATATalOTh OOTrOBOPEHHIO B  CyAl, MOXYTh
3MIHIOBAaTUCA. AJIe OCTaTOYHO TaKH JTUCT ONUTYBaHHS (POPMYETHCS B Cy/i MyOIiuHO.
[Ticns #ioro dhopmyBaHHS 1 03HAMOMIIEHHS JKIOP1 3 THCTPYKIIIEIO MPO T€, 1[0 BOHU HE
NOBUMHHI MOTUBYBarM CBOIX BIJANOBIJAEH, a KepyBaTHCh JIMIIE BHYTPILIHIM
MEPEKOHAHHAM, yCl1 CY[l BUAQISIOTHCS B Hapaady KiMHATy, KO)KEH 3 HUX OTPUMYE
OKpEeMHU TaKWi JTUCT, SIKHH y>KE 3BEThCsI OIOJIETEHB, 1 1a€, TAEMHO OJHMH BiJ] OJTHOTO,
BIJINOBI/1 HAa nOcTaByeH]1 nuTaHHs. [1o 3aBepiIeHHIO roI0OBYIOUHI MiPaxoBY€ rojJ0CH
1 OIOJIETHI CHAOThCS. SIKIIO MpO BUHYBATICTH HE HAOUpAETbest 6 TOJOCIB,
BUHOCHUTHCSI BUTIPABAYBAJIbHUN BUPOK, SKIIO HAOMPAETHCS, Cy[l OOTOBOPIOE MUTAHHS
PO TOKAapaHHS 1 BUHOCHUTH OOBHHYBaJIbHUU BUPOK. Bupok Mae OyTw 3 OCHOBHUX
MUTaHb MOTUBOBaHMUi [39].

V¥V u.1ct. 110 KIIK VYkpainu 3a3HaueHo, 1Mo “npouecyaibHUMHU PILICHHIMU €
BCI pIIlIEHHS OpPTraHiB JOCY0BOTO PO3CIiyBaHHs, TPOKYpPOpa, CJIITYOTO CYIIL, CYay .
KIIK Vkpainun Bu3Hayae Te, 1m0 Mae OyTH 3a3HauY€HE B MOTMBYBJIbHINM YacuHI
CYIOBOTO pIIIEHHSI, BKJIIOUHO 3 JOKa3aMH, Ha SIKi CHHPAIOTHCS BHCHOBKH CYyAy II0
KOKHOMY 3 OOBHHYBau€HHMX, MiJCTaBU 3MIHM OOBHHYBAYEHHS 1 IMiJICTaBU BU3HAHHS
0o0BUHYBaueHHs1 a00 siKoich Moro yactuHu Oe3migcraBHuMu [40]. Ha npakTuii, yTim,
IPUHIMI OOTPYHTOBAHOCTI CYJIOBHX PIIICHb JAOACPKYEThCS HE 3aBkau. [lepemoncim
Take TpaIUIETbCS TOMAl, KOJM 3aXMCT HAaBOJIWUTh TMOTYXKHI JIOKa3d MPOTU
OOBHHYBAYE€HHSI 1 JOBECTHM BUHYBATICTh MIACYIHOTO HE BUAAETHCS MOXJIMBUM. B
TaKOMY BHITQJIKY CYJI IMOJEKOJIM MOKE HE OI[IHUTH BC1 JJOKa3Hu, IPEJICTABIICHI 3aXUCTOM
B XOJ1 CJIyXaHHs, ajJlé MOXXE€ HE€ 3TaJlaTh Mpo IIe¢ B CBOEMY pillleHHi. Biarak, Ha

NOBEPXHEBUM TOIVISA PIMICHHS CYIy 31a€ThCSl HAJEKHO OOIPYHTOBaHMM, XOua
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peTeNIbHUI  aHall3 MarepiaidiB CiIyXaHHs 1 MOro 3amucy mpu3Bend Ou 10

MPOTUIIEKHOTO BUCHOBKY. OHHMM 13 aCMeKTiB HaJIeKHOT OOIPYHTOBAHOCTI CYJIOBOTO
pILIEHHS! € 3aKOHHICTh OJIEp>KaHHs JI0Ka3iB, Ha K1 BOHO cnupaerbcs. KoHCTUTYyLis
VYkpainu mmacuTh, o0 0OBUHYBAUYCHHS HE MOXKe 0a3yBaTHCh Ha JI0Ka3ax, OJIEPKaHUX B
He3akoHHUM croci0. Ha BigMiHy Bij, IpUMIpOM, aMEPUKAHCHKUX (helepaTbHUX HOPM
0710 KpuMiHaiabHOTO npoBakeHHs, KIIK Ykpainu He MICTUTh OpsIMUX HOPM 11100
BUKJIFOUEHHS JIOKa3iB 3 MarepiaiiB cnpaBu. KoHcTutyIiiiHa HopMa Maii>ke HIY0TO HE
7A€ B TUX BHWITQJIKaX, KOJHM 3aXUCT IOAA€ B CYydi KJIOMOTAaHHS MPO BHKIFOYCHHS
HE3aKOHHO a00 HEYECHO OTPHUMAHMX JI0Ka3iB, uepe3 BiacyTHICTh y KIIK Oyab-sxux
MEXaHI3MIB 3idilicHeHHs Takoi mnporeaypu. Cyau 3BHYAWHO BIIXWISIOTH IO10HI
KJIOMOTAHHS, MOCWJIAYHUCh Ha BIACYTHICTH noTuuHux HopM B KIIK, 1 paroth
3aXMCTOBl CKOPWCTATHUCS JIMINE IMPABOM TMOAAHHS KJIOMOTAaHHS MPO BHKJIMK HOBHUX
CBIJIKIB 200 €KCHepTiB, YM MPO BUTPeOyBaHHS HOBUX JOKa3iB, UM MPO MPHUETHAHHSA
JIOKa3iB 0 MaTepiajliB clpaBu. B 1qyke BHUHATKOBUX CHUTyallsX 3a3HAU€HI BHILE
KJIOIIOTaHHS 33JI0BOJILHSAIOTHCS CIIAYMMU (Ha JOCyaoBoMYy eTari) abo cymoMm. OHak,
srigHo 13 KIIK Vkpainum oOrpyHTyBaHHS OOBHMHYBAJIBHOIO BUPOKY Ma€ MICTUTHU
MJICTABU BIJXHWJICHHS CY/IOM IHIIUX JTOKA3iB, 1 II€, BIACHE, CIIYKUTh €JIMHUM 3aC000M
peamizaiii KOHCTHUTYIIIHHOT HOPMH IIIOJAO HE3aKOHHO OJIEpXKAaHUX JOKa3iB
o6BunyBaueHHs [50, c. 422].

SIKicTh HOPMATUBHUX BUMOT JI0 CYJAOBHX PIIIEHb Y KPUMIHATIHLHOMY IPOIIEC],
SIKI BCTAHOBJIEHI 0€3MocepeIHbO 3aKOHOJABIIEM, Ha 3arajlbHOHAI[IOHAJILHOMY PIBHI €
HEOOX1THOIO YMOBOIO JIJIsl JOCTYITHOCTI Ta SIKOCTI MPaBOCYAsl, 3pOCTaHHS JAOBIPH 110
CYIOBOi CHCTEMH, aJ)Ke€ CYIPKCHHS Cydy MpO OIIHKY J0Ka3iB, KBami(iKaIliio AiSHHS,
NPU3HAUYCHHS BUIY Ta pO3MIpYy IMOKapaHHS, MOTUBH CIPOCTYBAaHHS JOBOJIB CTOPIH
XapaKTepu3yloTh HE JUIIE [ISIBHICTh Cyly B KOHKPETHOMY KPHUMIHAJIBHOMY
IPOBAJKEHHI, aJie i € CYTTEBUMHU MOKa3HUKAMHU €(DEeKTUBHOCTI (DyHKIIIOHYBaHHS BCI€i
cynoBoi Binaau. KpuMmiHanbpHI MpolecyalibHl 3aKOHHM BCIX JOCHIDKYBAHMX KpaiH
BHMAararoTh OOIPYHTYBaHHSI OCTaTOYHUX Ta 1HIIMX CYIOBUX PIIIEHb, XO4a BIJIMOBIIHI
BUMOTHY HaIllIOHAJIbHUX 3aKOHOAABCTB PI3HATHCA. Y BIIMOBITHUX 3aKOHOIABUUX aKTaxX

JIutoBcrkoi PecnyOmiku, JlarBidicbkoi PecmyOmiku, Ectoncbkoi PecnyOmiku Ta
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VYKpaiHu 4YITKO periaMeHTOBaHO, IO caMe MIJJISArae€ BKIIOUEHHIO 7O OKPEMHX

KOMITOHEHTIB CY/IOBOTO PIillIEHHA. A JIBOMa OCHOBHUMH HOPMAaTUBHHUMH BUMOTAMH €
3aKOHHICTb Ta OOIPYHTOBaHICTb. BapTo migkpeciauTd, MO KpPUMIHAIBHO
npolecyaibHe 3aKoHOMaBCTBO JInmToBchbkoi PecmyOmiku, JlaTBilichkoi PecrmyOmiku,
Ecroncekoi PecnyOmiku  Oinbin  30amaHcoBaHe Ta cdopMOBaHE Ha OCHOBI
€BPOIEUCHKUX CTaHJAPTIB. Y KPUMIHAJIBHOMY MPOLIECYaIbHOMY KOJEKCI YKpaiHH 11
IPOCTEXKYIOTh PAJISHCBKI €JIEeMEHTH, OJHAaK € TEHJEHIS 10 iX YyCyHEHHS Ta

rapMOHI13allii 3 €BPONEHUCHKUMHU MPABOBUMHU KATETOPISMHU.

2.3. BMoTuBOBaHICTH pillleHb MIKHAPOAHUX CYIOBHX IHCTAHUIi:

Mixknapoanuii cyn OOH ta Cyx €C

OyHKIIST CyIOBOTO pIIIEHHS B MDKHAPOTHOMY CyAl cXoxka 3 (YHKIIEO
CYJOBOT0 PIIICHHS B HAI[IOHAJIHLHOMY CY/II Ta BOJHOYAC MA€E CYTTEB1 BIIMIHHOCTI, 1110
BUPIZHSIOTh PIIIEHHS LI€i CyAOBOi IHCTaHIIII, sIKa Ji€ Ha MDKIEPKAaBHOMY pIBHI.
3Ha4YeHHSI CY/JOBOTO PIIICHHS TOJSITa€ HE B TOMY, IIOO YITKO MPOAEMOHCTPYBATU
MOTHBAIIIIO CY/Ii, @ B TOMY, III00 TPUMHUPHUTH ayTUTOPIIO0 3 BUKOPUCTAHHSIM BIIAJH Y
cnoci0, aBTopm3oBaHuii pimeHHsM. CymoBa Biaja HE MAIATAE TAKUM CaMUM
crocob6aM KOHTPOJIIO, K 1HIN TUIKK Biaau; (PaKTHYHO BOHA 130JIbOBAaHA BijJ TaKHX
KOHTPOJIIB, & BIATAK MOCiAa€ OCOOIMBE MICLIE B CUCTEMI BIaAM Ta pO3MOALTT (DYyHKIIINA
nepxxkaBu. OTxe, TUM OUIbIIE BaXJIMBO, MO0 Taki CyOBI PINICHHS CIPUAMAIUCS
CYCIIUJIBCTBOM $SIK CIIPABE/JIMBI T2 BMOTHUBOBAHI.

Ha MomeHT cBoro 3acHyBaHHs (3acHyBaHHsI [locTiifHOTO cymy Mi>KHapOIHOTO
npaBocynas y 1920 porl) MixkHaponHuil cyn CKIagaBcs 13 CyIIiB, oOpaHHX i3
3aXiIHUX TMPaBOBUX CHUCTEeM (3a BHUHATKOM smoHis Opmu). Hikonu He icHYyBaso
no3uiii, mo pimeHHs Cyay TOBUHHI 3anumiatucs 0e3 OoOrpyHTyBaHHS Ta
MOTHUBYBaHHS. AJle Ty’K€ paHO CTaJIO 3pO3yMLIIO, IO YITKE 1 CTUCHE (HOPMYITIOBAHHS
3a 3pa3koM (PPaHIy3bKOTO DIIICHHS € HENPUHUHATHUM ISl MIKHApOAHOIO CYdy, 1
[TocriitHuii cym MIBUAKO BIIMOBHMBCS BiJ TaKOrO IMAXOMy. Termep MOXHa JIETKO

IpOoCHiAKyBaTH (YHKIIIOHAIBHY HEOOXIIHICTh IIbOTO: TMpodeciiiHl HPUCTH Oyiu
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JMILE HEBEJIMKOI0 YaCTUHOIO ayauTopli MikHapoaHoro cyay. buibir BaxiuBy

YaCTUHY ayJuTOpli CTAaHOBWJIM TMPABIAYl ENITH JIepKaB Ta CYCHUIbCTBO, IO
CKJIaJIa€ThCs 13 3allikaBlieHnX HenpodecioHamnis. [le 3yMOBUIIO MOCUIICEHHS BUMOT JI0
BMOTHBOBAHOCTI Ta OOTPYHTOBAaHOCTI PIIIEHb 3 ypaxyBaHHSIM XapakTepy CIpaB Ta
IIJIOBOI ayIUTOPIi.

BaxxnuBicTh OCBIYEHOrO Ta 3aIIKABIEHOIO I'POMaJsHUHA Cepell 3allIKaBJICHOI
aynuTopli MiKHapOaHOTO Cyly He MOoxHA nepeorlinuTu. Komumuii npesunent Cymy,
cynns XKynep bacneBaH, BHOKpPEMIIIOBaB BaXKJIWBY pOJb TPOMAJICHKOI TYMKH Yy
Jep’kaBax IO 3MIINCHEHHIO BIUIMBY Ha ypsau 1moao 3BepHeHHs 10 Cymy.
MUiXHapOAHOMY CyIy, MOKJIMBO, OUIbINE, HI)XK OYyIb-SIKOMY IHIIOMY CYIY, IMOTPIOHO
MOSICHIOBAaTH TPUYUHU I CBOIX pillleHb, sKi OyayThb TEPEKOHIUBUMH IS
3aIliKaBJIeHOI TPOMaJICHKOCTI.

Aynurtopisi TpOMaJICbKOCTI, 3BICHO, MOX€E BapilOBAaTUCS BiJ CIPaBU JI0 CIPaBU.
Hampuknan, icHye IIMPOKHI T'pOMAACBKHUNA 1HTEpPEC [0 CHpaBU MpPO SIEpHI
BUNIPOOYBaHHS. 3HAYHO BYXKYa ayAUTOPIS IIKABUTHCSA BIAMOBIASMH Ha TEXHIYHI
NUTaHHS, TIJHATI y ClIpaBax, Takux sik BUCHOBOK mpo penapatii 3a mkony. Haiikparii
Cy/IH IOCTAaTHHO THYYKI, 00 BapirOBaTH CTHIIb PIillICHb, BPAXOBYIOUH II€.

Xaim  IlepenpMan  3poOMB  BaXKJIMBE 3ayBOKCHHS  IIOAO  ayaudTOpii
Mixnapoanoro Cymay: BiH 3a3HauaB, 110 1HOAI 3 uucia aapecariB Cydy HpartyTh
BUKJIIOYUTH TICBHHX OCIO SK HEpallloOHAJIBHUX, Ta HamararoTbcs irHopyBatH ix. lle,
3ayBa)Kye BiH, MOXe OyTH HeOe3MeYHUM, KOJIU KIJIBKICTh Ta IHTEJICKTyalIbHA I[IHHICTh
BUKIIFOUEHUX € BUCOKMMH. TuM He MeHml, Crarts 38 Craryty MiKHApOIHOTO Cymy
BCE Il MICTUTh IMOCHWJIAHHSA Ha “nuBiNMi30BaHi Hamii” [112], sk HaragyBaHHS IIPO
nepioJi, KOJU IIEMIHHI HApOAU BBAXKAIUCS TAKUMH, 1110 HE MAalOTh TPaBOBO1 CUCTEMH,
ska O BM3HaBaJacs SK Taka, IO € MpaBoBOoro. Ha macTs, OUIBIIICTh MiXKHAPOIHHUX
IOPUCTIB MOBYKHM BIJIKUHYJIM CIIOBO ‘“‘IIMBLII30BaH1”, yCBIIOMJIIOIOUH, IO OYy/Ib-sKa
CHUCTeMa MIKHApOAHOTO MpaBa MOBMHHA OyTH MPHUHATHOIO ISl BCIX JAEp)KaB, SKi
3apa3 ICHYIOTh Ha MDKHApOJHIN apeHl. Y KOHTEKCTi IIbOTO BUHUKAE IIJIKOM JIOTTYHE

NUTAHHS, Y4 PIBEHb BMOTHMBOBAHOCTI pillieHb MIKHapOJHOTO Cy/ly BPaXxOBY€ HOBUX
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AKTUBHMX 1 3allIKaBICHUX YIEHIB MIKHAPOJHOI ayIUTOPii: IOPUCTIB, MPEACTABHUKIB

BJIa/IM, HAYKOBIIIB Ta TPOMAJISIH YCiX JEPKaB.

VY cmpaBax, fKi B OCHOBHOMY CTOCYIOThCA WIJIbOBOi aylIUTOpii 13 KpaiH
3aXiTHOEBPOIIEUCHKUX cucTeM 1 mpodeciitnux ropuctiB, Cya miJ 4yac MOTHBYBaHHS
pIIEHHS MOXXE€ BUKOPHUCTOBYBATH  apryMEHTH, TPAJIULIAHO IIAHOBaHI B
3aX1JHOEBPOIEUCHKINA TpaBoBid KyabpTypl. Lle BKiItO4ae cTUiIb apryMeHTalii, KU
4acTO XapaKTEPHU3YEThCS SK JIETalli30BaHUM a00 (OpPMaTiCTUYHUMN, KU 3aJIeKUTh
BiJl OJM3BKOTO TEKCTOBOTO Ta KOHIENTyalbHOro aHamizy. Lled Tunm MucieHHs,
nomupeHud, malyTb, y OUIBLIIOCTI 3aXiHUX NPABOBUX CHUCTEMax, IOCTYIOBO
BTpaTUB TIO3UINI Yy 3B'A3Ky 13 PO3BUTKOM COIllaJJbHO-OPIEHTOBAHUX  Ta
MOJIITUYHO-CIIPAMOBAHUX (OPM MHUCIEHHs. Xo4ya TaKUM MiJIX1J] 10 MOTUBYBAHHSI Ma€
ICTOTHE TIONMIMPEHHS Yy 3axiJHUX TMPAaBOBUX CHUCTEMaX, ajie Majlo MpHUBAOIIOE
adpo-a31iChbKUX YHUTauiB, OCKIJIBKH ACOIIOETHCS 3 JICTANICTUYHOI €THKOIO, SIKa iM
He3Halioma. OJHaK ICHYIOTh JIeSIKI O3HAaKU TOTo, 10 MDKHApOAHUHN Cya AOKIaaae
Oulbllle 3yCWIb ISl TOSICHEHHS MOTHBIB CBOiX pIIIEHb HIMPOKiM ayautopii. Y
KOHCYJIbTaTUBHOMY BHCHOBKY 1mon0 Hami0ii (1971) Cyn npsmo 3asBuB, 110 1] Yac
TIIyMau€HHS TEPMIHIB JOKyMeHTa, ckiageHoro y 1919 pomi, Cyn mnoBuHeH
BpaxoByBaTh TOW (akT, MO0 KOHIIEMIli HE € CTaTUYHUMH, a EBOJIOLIIOHYIOTb.
Apryment lliBnennoi Adpuku npo Te, 1o TepMiHu MaHAary Ha [liBneHHo-3axigHy
Adpuky clil TIyMauyuTH BIAMOBIIHO JO iX 3HAUYEHHA Yy MDKHApOMHOMY TIpaBi Ha

19

MOMEHT CKJIaJlaHHsA, OyB BIOXWJICHHH. ... po3misiaaroun iHcTuTylii 1919 poky, Cyn
NOBHHEH BPaxOBYBaTH 3MiHM, SIKI BiIOYyJIMCS TPOTSATOM HACTYMHHUX MiBCTOMITTS, 1
HOr0 TIIyMaueHHS He MOXKE 3aJIMILIATHCS He3MIHHUM B1J] HACTYIIHOTO PO3BUTKY IIpaBa
yepe3 Craryr OOH Ta 3BHuaeBe mpaBo”. bijblie TOro, MiKHApOIHUM JOKYMEHT
MNOBHHEH TIyMa4UTHCS Ta 3aCTOCOBYBATHCS B paMKaX BCI€l IPaBOBOI CUCTEMH, 1110 JII€
Ha MOMEHT TiiyMadeHHs. OCTaHHI N'STAECAT pOKIB MPUHECIIN BaXKJIUBI 3MIHU Y Taiy3i,
AKOI CTOCYIOTbCS HUHIIIHI IPOBADKEHHSA. Y LI raiysi, K 1 B IHIIMX, COTpus 1uris
gentium OyB 3HayHO 30aradeHuii, 1 Cyj, sSIKIO BIH CyMIJIIHHO BUKOHYE CBOi (DYHKIIIT,

HE MOXE ITHOpyBaTH 1. TakuM 4YMHOM, IOpPHUJIMYHE MOTUBYBaHHS pILIEHb

MixHapogHOTO Cyay Tmepemdadae HOBI €JIEMEHTH, 10 He Oy XapaKTepHl s
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€BPOIEUCHKOI TpauLii, IKO1 BIH Mail>ke BUKJIIOYHO JOTPUMYBABCS MPOTATOM MEPIIUX

COpOKa POKIB CBOTO iICHYBaHHS.

VY KOHCYIBTaTUBHOMY BHCHOBKY 11070 3axigHoi Caxapu (1975) Cyn obepexHo
YHHKaB MOTHBYBaHHS PIIICHHS Ha OCHOBI BUKJIFOYHO BHCHOBKIB JIOTiKH. Cymy Oyio
MOCTaBJICHO JIBa MHUTaHHSA: 4yu Oyna Teputopis 3aximHoi Caxapu Ha MOMEHT ii
konoHi3auii Icmaniero terra nullius, a SKIO Hi, TO KU XapakTep Maju HOPUIAHYHI
3B'I3KM MK HEI0 Ta MapoKKO Ta MK HEI Ta MPEeaKoM cydacHoi MaBpUTaHCHKO1
nepxaBu? Buxoasuu 3 TOro4acHOi JOKTPUHHU apryMEHTH MO OyTH IMiICyMOBaHi 5K
Taki, Mo Tepuropis Oyma, abo terra nullius (a, orTke, Morna OyTH 3aXOIICHOIO
OyIb-SIKOI0 JIEP’KaBOl0), a00 BXkKE 3B'Si3aHA CYBEPEHITETOM 3 nepxkaBoro. Tomy Cyn
CTUKHYBCS, SIK 3a3HauuB cyans Xapai Kpocc Jlimmapa, 3 HaACKIaIHUM MUTAHHSM.
Cnopu B pamkax OOH moxkasamu, mo Mapokko 1 MaBpuTaHis NpeTeHIyBall Ha
peIHTerpalio TepuTopli y cBOI BiacH1 michs ii AexonoHizari Bij Icnanii. Ile BoHu
MOTJIM 3pOOUTH JHUIIE B TOMY BHMAJKY, SKII0O MK IX TEPUTOPISIMH Ta 3axigHOIO
Caxaporo icCHyBaJId CyBepeHHI 3B's3ku [197].

Cyn, IpoSIBIISIFOUM TIEBHY BUTOHUYEHICTh, YHHKHYB BUMYIIIEHOTO PIillIEHHS, IO
3axigna Caxapa nepeOyBaia mia cyBepeHiTeToM Mapokko abo KpaiHu, sika iCTOPUIHO
nepeayBaia cydacHii MaBpuTaHCBKIM JepkaBi. BiH AIHIIIOB IIbOrO BHUCHOBKY,
BU3HABIIIH, 110 “IOPUJIMYHI 3B'SI3KK° MIXK Jep KaBaMU, HE MICTSATh O3HAK CyBEPEHITETY.
OdyeBuaHO, MO TaKUM MiAXIA 1MO030aBJICHUN SICHOCTI KapTe31aHCHKOi JIOTIKH.
ApPryMeHT, 1O BIJNOBIJIa€ I[LOMY KpPUTEPil0, BUKOPUCTOBYBAaB OM TEPMIHM, LIO €
B3a€MOBUKJIIOYHUMU Ta BHUEPIHUMH. BUCHOBOK mpo Te, 10 TepuTOopis HE € terra
nullius, 000B'sI3kOBO mpHMycKaB OW, IO BOHA MIJJIATa€ CYBEPEHITETY SKOiCh
nepxaBu. [leBHI acmekTH Takoro BUAY MIPKYBaHHS MOXHa MOOAYUTH y OKPEMHUX
JTyMKaXx CYHAJB, JJI SIKMX FOPUAWYHI 3B'SI3KH, SIK1 MMOPOKYIOTh TEPUTOPIaIbHI MPaBa,
NOBUHHI OyTH 3B'I3KaMU CyBepeHITeTy. AOO € 3B'3KHM CYBEPEHITETy MIX JBOMa
TEPUTOPIsIMU, a00 MK TEPUTOPISIMU HEMAa€ IOPUIUYHUX 3B'S3KIB. Binxinm Bif
TPaJAMIIIITHO TOMYJISIPHOT SICHOCTI JIOTIYHOTO AapryMEHTYBaHHS 3 BHU3HAYCHUMU
KOHIIEMIIISIMU OUIbIIIe HIXK KOMIIEHCYEThCS 3/IaTHICTIO HAJaTH IOPUIUYHE BU3HAHHS

Jiana3oHy TOHKHX BITHOCHH, SIKI HE MOXYTh OyTH BITHECEHI O OJHOTO KJacy 4H
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iHmoro. Lle mo3Bonmmiao MixHapoAHOMY Cy[ly MOTHMBYBATH CBOi PIMICHHS OUIBII

BIJNIOBIIHUM 1 pEaiCTUYHUM YUHOM. Y I[bOMY BUNAJKY 1€ 103Bosiniao Cynay BU3HATH
IOpUJIMYHI TpaBa HApPOJy KOHKPETHOI TEpUTOpli y Cmocid, He 3amporoHOBaHUM
ICHYIOUOI0 JOKTPHUHOIO 3 LBOTO MHUTAaHHS, aje AyXe IOPEYHUH JUIsl Kpauioro
PO3YMIHHS, IO YHEMOXIIMBIKOE JJI €BPONEUCHKUX CYyCHUIbCTB BBa)Karu 1HIII
CYCIUJIbCTBA “‘BapBAPCHKUMM’, “TIPUMITUBHUMU YH “‘HEKYIBTYPHUMH , IPOCTO YEPE3
iXHIO COIllaJbHy OpraHi3ailiio, sKa 3HAYHO BIJPI3HAETHCA. TakKMM YHHOM, Yy CBOIM
caMe y MOTUBYBaJbHIM 4YacTHHI pimieHHs MuibkHapogHuit Cyn Moxe NepeKoHaTH
HEEBPONEIChKY ayauTOpilo, y TOMY IO JeNiKaTHI IOPUAWYHI TIMTaHHS HE
BUPIIIYIOTHCS IIIAXOM MPUMYCY A0 3acTapiioi KOHUENTYyalbHOI CTPYKTYpPH, sIKa Ma€
Majo BIJHOLIEHHA A0 iXHIX TPaAMIid 1 NMpakTUYHUM e(eKT AKOoi Moxe OyTH 1HO.II
KaTacTpo(iaHUM.

MixHapogHUI Cy/l 4acoM HacliJly€ TPHUKJIajA amnelsliifHuX CyIIB y CUCTeMIi
3arajgbHOTO TMpaBa, HAWKpall 3 SKUX Y MpolLieci MOTHUBYBAaHHS 3aBKIU 3HAXOMAATH
MOKJIMBICTh BKJIFOUUTH TPAJAUIIHHUN “TErayicTUUHUNA apryMeHT cepel I1HIIHMX
aprymMeHTiB pi3HUX TUMIB. PazoMm yci aprymMeHTH poOJiATh MOTHBYBaJbHY YacTHUHY
pIllICHHST 3HAYHO TMEPEKOHJIMBIMIOW, HIDK BUKOPUCMTAHHS JIMIIE OJTHOTO THUITY
apTyMEHTIB.

OKpiM CTPOKATOCTI Ta HEOJHOPIAHOCTI ayIUTOPIi pitieHb Mi>kHapOAHOTO Cyay,
111 MDKHApOJHA CyJdOBa 1HCTAHIlS Ma€ I1HIII OCOOIMBOCTI, SIKI BIAPI3HAIOTH i1 BiA
HalllOHAJIbHUX CyAiB. JliaJlor MiX CyJoM Ta MOro ayauTopi€lo 3aJIeKUTh Bij
cnuIbHOTO 3aco0y crhiaKyBaHHs. HalioHanbHa MOBa BioOpaxkae CIbHY KyJAbTYPHY
CHaJLMHY, HAa Ky MOXYTb cnupaTrucs cynnl. HrioaHcu, HOCATHYTI JiTepaTypHUMHU
MOCUJIAaHHSIMHU a00 BIITOMOHAMU 3HAMOMMX O10JIMHUX TEKCTIB, MOXXYTh BUKJIHKATH
NPUHATHUN HACTPIN y ajapecara pimeHHs. BU3HauH1 aHTMWCHKI Cy/ll € MalCTpamMu
i€l TEXHIKW, HANPUKIAJ, JIOPA ATKIH Yy CIpaBl BUKOpUCTaB mnpuHuun ‘‘JlroOu
OommxHbOro cBoro” 3 HoBoro 3amoBiTy uisi MOIATPUMKH PO3BUTKY KOHULEMII]
Hen0ajocTl. 3rajaHi oOCOOJMBOCTI, IOB'SI3aHI 13 HAI[lOHAJIBbHOI MOBOIO I[IIKOM
BTPAa4alOTh CBOE 3HAueHHsA Juii MDKHapOIHOTO Cydy. 3BHYaiHO, CyAJi

BUKOPHUCTOBYBaJIM OaraTi pecypcu (GpaHIly3pKOi Ta aHIIIHACHBKOI MOB, ajie Taki
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MOCUJIAHHSI MalXKe TMOBHICTIO BTPAYyalOTh CBOIO CHIIY, KOJU iX HEPEeKIaJaloTh

HaI[lOHAJJbHUMU MOBaMHU ayIQUTOpii, sfKa HE TOAUIAE €BPONECHCHKY KYyJIbTYpHY
Tpaauiito. EniTu nedkux KpaiH MOXYTb CIIpUAMATH iX, aje JUisl TPOMaJChKOCTI BOHU
MOXYTb BHUSIBUTUCS HE3PO3yMUIMMH Ta HecHpaBeuBUMU. HaBiTh Komu cyanl 3
“HeeBpONENCHKOro” KOJla HAMararoThCsl BUIPABUTU OajiaHC, 3BEPTAIOUUCH JI0 1HIION
Oararoi 1CTOpUYHOI Ta KyJIbTYPHOI TpaJaulili, BOHU MOBUHHI pOOUTH Lie (PPaHILy3bKOIO
a00 aHmMchKOIO (€AMHUME BOMa odiniitHuME MoBaMu MixHapoaHoro Cymay), TUM
caMUM BTpavaro4yM TepeBary BUKOPUCTAHHS MOBH, TIOB'SI3aHOI 3 KYJIBTYPOIO y Mekax
AKOT 1ICHY€ CHTYyallisl, [0 CcTajla mpeaMeToM po3risay. Lle mpuBoauTh Hac 10 Apyroi
OCHOBHOI MpoOJeMH, sIKa BHHUKA€ Yy KOHTEKCTI MOTHBYBAaHHS pIIIEHb IEpes
MiXHapOJHUM CYZIOM: BIJICYTHOCTI YHIBEPCaJIbHOI MPaBOBOi KyJIbTypu. SKIIO
¢dpanIy3pKa Ta aHIIIAChKA MOBU € €IMHUMH OQIMIMHIMH MOBaMHU CYY, 1€ YaCTKOBO
MOXXHa TIOSICHUTA KPalHBOIO CKIAIHICTIO TeEpeKiaay TMOHATh, 3HAWOMHX
€BPOMNEHCHKUM IOPHCTaM, HA MOBHU CYCHUIBCTB, AJIS SIKUX JICTAJTICTUYHA €TUKA HE €
OJTHIEIO 3 HAMBAXIMBIIIMX, 1 MIPOLIECH BUPIIICHHS CHIOPIB AKUX PO3BUBAIMCS B THIIMX
MoJensiX. MoIMBO, HaBITh HEOOX1/IHO YTBOPIOBATH CJIOBA B MOBI, SIKa MPOCTO HE Ma€
€KBIBAJICHTIB TEXHIYHUM FOPUIMYHAM TEPMiHAM, IO BUKOPUCTOBYIOTHCS Y PIIICHHSIX
MixHapoIHOTO Cydy, Tak caMmoO SIK BUEHI Ta IHXEHEpPU NEAKHX 3 IIMX HOBUX KpaiH
NOBUHHI OyJM 3al03U4YyBaTH 1HO3EMHI TEPMIHM a00 CTBOPIOBATH HEOJOTI3MH IS
BUpaXCHHS ce0e B TEXHIYHUX MUTAHHAX y CBOIX PITHUX MOBaX. Y JOBIOCTPOKOBIM
NEPCHEeKTUBI Taki HOBI CIIOBOTBOPEHHA MOXYTh OyTH TOIIMHYTI 3arajbHOIO
KyJBTYpOIO 1 CTaTH 3pO3YMUTUMH ISl BCIX Y CYCHUIBCTBI, aje I IyKe MOBUIbHUN
nporec. Ilepmr HDK 116 CTaHEThCS, ICHY€ TIepioj, KOJIM HE ICHY€ CIUIbHOI
KOHLIENITYaJIbHOI PAMKHU.

Cynni Miknaaponroro Cymy, IO IOXOIATh 3 PI3HOMAHITHHX HOPUIUIHUX
KyaeTyp €Bpomm, Mamum Ty camy mpoOieMy Ha paHHbOMY eTami  Horo
¢yHkmionyBanHs. AHami3 nepmux pimeHs Mixnapoanoro Cymy, HampuKIa,
nokasye 4iTke (opMyBaHHS POOOTH KOXKHOTO CYIJI Mijl BIUIUBOM YIIEPEIKEeHb, IO

NPUILEIJIEH] MiJl Yac MOro HaBYaHHS Ta pPOOOTH SIK IOPUCTA B MOro HallOHAIbHIN
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IpaBOBil cucTeMi. 3rOI0OM CY[l Taku AIMCHO MOYanu BUPOOIATH €QUHY IOPUIUIHY

TPaIUIIIIO.

Xoya B MIiXHApOZHOMY Cyll BHUKOPHCTOBYIOTHCS OCOOJMBI MIAXOOU [0
MOTHBYBaHHS DIIICHb, aj€ € JIBl Ba)XJIMBI JIOMATKOBI TEXHIKM MOTHBYBaHHS (sIKi
CIIPUSIOTBCS BCEOIYHOMY aHalli3y Ta OIIHII TPolecy MNPUUHATTSA PIINICHHS Ta
MOSICHEHHSI 1IbOTO  ajpecaraMm), c¢GoOpMOBaHI JBOMA MeEXaHI3MaMHu, SKI HE
BUKOPHUCTOBYIOTHCS B OUIBIIIOCTI HAI[IOHAJIBHUX CYJOBUX cucTemax. [lepmuii - 1e
MEXaHI3M OKpeMoi Ta 0COOMMBOI AYMKH, 3MOJEIbOBAHUI Ha CUCTEMI 3arajibHOrO
npaBa. lls mpomenypa mae 3Mory 3a0e3nmeuynTH Ha0araTo IMHPIINN  CIEKTP
apryMEeHTYBaHHs Ta BMOTHBYBaHHsI, HIK II€ Mepe0adyeHo €AMHUM pileHHs M. Moxke
HaBITb BUHUKHYTHU CUTYyallisl, IO pilIeHHs Oyae oOrpyHTOBaHE JBOMA JlaMeTpaibHO
NPOTUJICKHUMH JIiHIAMH MipKyBaHHA. lle mificHo cramocs y cmpaBi mpo siaepHi
BurpoOyBaHHs, Ae cynas Crype IleTpen y cBoili OkpeMiil TyMIli 3MIl MOSICHUTH, SIK
BIH IIPUMILIOB /10 TOJOCYBAHHS 3a PIIICHHS, HABITh SKILO BIH HE NIATPUMYBAB >KOIHO1
3 TIACTaB, 3a3Ha4€HOi B OCHOBHOMY TekcTi [176]. lle, GesymoBHO, 30iiblIy€e
OPUMHATHICTh PIIIEHHS JUIsl ayAMTOpPii, LUISIXOM YHIKAJbHOI I MIKHAPOJHUX
CYIOBHX IHCTaHIIN “aTbTepPHATUBHOI  BMOTHBOBAHOCTI, OCKIIBKH MHUCICHHEBI
MpOIIeCH Ta 1X BIIOOpaKEHHS, sIKI IPUBEIN OUIBIIICTh Ta OKPEMHX CYIJIB 0 OAHOTO
1 TOTO X BUCHOBKY Y KOHKPETHIH CIIpaBl € MOBHICTIO BIJIMIHHUMH Ta CKJIAAArOThCS 3
PI3HOMaHITHUX eleMeHTIB. Okpema JymMKa Moxe OyTH I[IHHOIO JIJIi KOHKPETHOT
Jep>kaBd B IIbOMY BIJIHOIIEHHI, OCKIJIBKM BOHA MOXXE 3pOOUTH PIIICHHS OUIBII
BMOTHBOBaHUM, HAJar0uu JeTallbHe OOIPYHTYBaHHS, SIKE BUKIAJCHE Ha CYIO0BOMY
piBHI y mo3uii 1miei aepkaBu. HaBiTh K0 1€ MIpKyBaHHS He OyJIO MPUKAHSITO
OUTBIIICTIO, BOHO 3aJMIIAETHLCS BHU3HAHMM TEBHOK MIpolo, 1 3a0e3mnedye
aNbTEPHATHUBY, J10 SIKOi MOYKHA 3BEPHYTHUCS Y BUIAJKY HACTYITHUX CYJOBHX PO3IJISIIB.

Hapemri, ckinaganHs OUIBIIOCTI PillIeHb YAaCTO MPU3BOAUTH IO MOM’ SIKIICHHS
6araTbOX TEPMIiHIB 1 BUKOPUCTAHHS 3arayibHUX ¢pa3 Al OTpUMaAHHS 3rOAU SIKOMOTa
0111101 KUTBKOCTI Cy1iB. ToMy OocTaro4He pilIeHHS 9acTO 3/1a€ThCSl JOCUTh M'SIKUM 1
JAKOHIYHUM, a 1HOJI MPOMIXKHI KPOKM B MIPKYBAaHHSIX B3arajii BUKIIouaroTbes. Lle

O3Hayae, UI0 JETalbHUNA XiJ MIpKyBaHb MOXKE OyTH OUYEBHIHHMI Juie 3 OUIbII
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JETAIbHOTO Ta OCOOMCTOrO BHUPAXEHHS B OKpeMmidl aymii, abo maiicHO B 1l

CIPOCTYBaHHI CYIJICI0, SKUW HE MOrofpKyeThcs. Hampukian, y KOHCYIbTaTUBHOMY
BHUCHOBKY 1110710 3axiiHoi Caxapu Bia0ynacs po3pooOka koHueniii “terra nullius”, sika
BIJIPI3HSETHCS B TPATUIIIHHOTO 3HAYCHHS IILOTO TEPMIiHY, aJie OCHOBA I11€1 KOHTIETIII{
Habararo 4iTKillle BUKJIajJeHa B okpemiit aymii cyani dyana AMMyHa, HIXK Y pillleHH]
oiapiocti [190].

HpyruMm BaxuBUM MexaHi3MoM € MexaHisM ad hoc cymmi. [lepxkaBa, sika €
CTOPOHOIO CIIOPY, Ma€ MPaBo, SKIIO B CKJIAl CyAy HEMa€E MOCTIHHOIO MpeACTaBHUKA ii
HAI[IOHATBHOCTI, 3BEPHYTHCS 3 MPOXaHHAM mpu3HauuTh ad hoc cymmro s po3msay
nporo cropy. be3 cymHiIBY, cyaas, SKMil JETalbHO 3HA€ HAIIOHAJIBHY IPABOBY
CUCTEMY, MOXE CHPHUSITH B1IOOPa’KEHHIO MOTHUBIB KOHKPETHOTO PIIIEHHS Yy CIOCIO
HAWOUIBIII TPUIHHATHUN NJI1 KOHKPETHOTO CYCHUIbCTBA, BUKOPHUCTOBYIOUM HANOUIBII
3HalOMI Ta MPUUHATHI JJIsS LBOTO 3pa3ku MipKyBaHb. [IpuknagoM € miaxin cyai
Kyns BacmeBanta y cmpaBi Mink’ep Ta Expexoc. Xowya OuIbIIICTE BUKOpPHCTANA
MIpKyBaHHSI Ha OCHOBI ICTOPUYHHMX Ta TeorpaiyHUX JaHUX JIsi OOIPYHTYBaHHS
CBOT'O PIIIEHHS 110/10 OPUTAHCHKOTO CYBEPEHITETY HaJ LIMMHU OCTpoBamu, baciaeBaHT
BUKOPHCTAB PETEIbHUN TEKCTOBHM aHalli3 JOTOBOpPY, Ha SKHM B 3HAYHIA Mipi
nokiaaanaca (QpaHiry3bka CTOpOHa, MO0 MPOJEMOHCTPYBATH, IO 3aCTOCYBaHHS
BOTO JOTOBOPY HE MPHU3BEJIO JI0 1HIIOIO BUCHOBKY y cripaBi. OTxke, BIH 31HCHUB
“anprepHaTBHE”  MOTHBYBAHHS pIilIeHHS MUDKHApOMHOTO Cydy, 3armo0irmu
OyIb-IKUM CyMHIBaB (PpaHIly3bKOi CTOPOHM, IO Yy pIIIEHHI OyJI0 HEAOCTaTHbO
IpOaHali30BaHO Ta BPaXxOBaHO OCHOBHHUI MHUCHMOBHUI TOKYMEHT Y CIpaBi, II0 Mae
HelepeciuHe 3HaYeHHs y GhpaHIly3bKii mpaBoBii cuctemi [167].

He Bukimkae cymHIB Te, [0 Ha paHHbOMY eTami (yHKLIOHYBaHHS
MiKHApOIHOTO CyAy Cy[Jl OpPIEHTYBAJIM CBOi PIIIEHHS HA PIIICHHS BUIIUX CYIIIB
HaI[lOHAJTFHUX MPABOBUX CHUCTEM, 3 SKUMU BOHU OyiH 3HaiioMi. 3 omisimy Ha Te, M0
M1 HAMH ICHYBaJO JOCTaTHbO MOAIOHOCTEH A TOTO 100 c(hOpMyBaBCS KOHCEHCYC
1010 TOTO, IO Oy/le BBAXKATHCS HaJeKHUM MOTUBYBaHHSIM. [locTymnoBo BigOyBaacs
BIJIMOBa BIiJl JCSIKUX MPUUHATHX METOAIB HAI[lOHAJIBLHUX TPABOBUX CHUCTEM,

HANPUKJIAQA, PI3Koi Kareropwsailii, SKii HajaBajdd IepeBary HIMEIbKI IOpHUCTH, a
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TaKOXX IMOCJIJIOBHOCTI JIOTTYHUX TOJIOKEHb, 3aBEPILICHOI OJAHUM BHCHOBKOM, SIKIi

HajJaBaidu nepeBary (paniry3bki cynu. [lomryk cnoco6iB HajleKHOTO BMOTHBYBAHHS
pimieHb, sike Oydge 3po3ymiie JUisl IIUMPOKOI ayauTopii Ta BigoOpaxarume
KOMITJIEKCHUN PO3IVISiJ, 10 € HEOOX1THUM KPOKOM y PUTOPUIHOMY IMPOIIEC], MPU3BIB
70 BKJIFOYCHHS B JIeAKl pimieHHS MiKHaApOIHOTO Cyay MarepialiB, sKI JEH0 4yXi
TpaguLIMHUM criocobam Ta 3aco0aM MOTHMBYBAaHHS y 3ax1JHUX MPABOBUX CHUCTEMaXx.
Anle BOHU BKJIIOYEHI 3 BaXJIMBOI MPUYHMHM: 100 TapaHTyBaTH, IO HOBA ayaUTOPIs
TUX JIepXkKaB, SIKI HEHIOJIaBHO 3ITKHYJIHUCS 3 MDKHAPOAHUM CYJIOBHM IPOIECOM, HE
Oyna Bimuy)K€Ha YCTAaHOBOKO, y fAKid TMOYATKOBO JOMiHyBajia 3axiHa KyJbTypHa
Tpaauiisi. TakuM YUHOM, MU MOXKEMO MOSICHUTH BKIIFOUEHHS TaKUX YPUBKIB, 5K Ti,
0 HaBOAATHCS cymaero Dyamom AMMYHOM, SIKUW MOCUIAETHCS Ha a(pUKAHCHKY
ICTOpIIO Ta KYJIBTYPYy Y KOHCYJIBTATUBHOMY BHCHOBKY 110710 Hami6ii [130].
HeoOxiaHiCTh BMOTHMBOBYBATH CYAOBI pilleHHS € (yHAAMEHTAIbHOI IS
€BPOIEHNCHKOI KOHUENIi cyqoBoi Biaau. Lle 1 3Halinuio cBo€ BIJOOpaXKEHHs y CTATTI
6 €KIIJI. Xoua okpemi IyMKH y JIEIKUX MPABOBUX CHCTEMaX HE BMOTHMBOBYIOTHCS
CYAJIIMM, TPOTE JEKiapalis HE3roAM YU CYMHIBIB 0€3 NpPUYMHU € TPUBOKHUM
YUHHUKOM - I1€ MOXE CIPHUSATH CBAaBUUIIO OPraHi3aliifHO-1HCTUTYIINHOI CHCTeMH
CyIOBOi Biaau ad0 yIepeKeHOCT! BIAMOBIAHOTO cyaai. Jesaki cymui MikHapoaHOTro
Cydy poOunu Taki HEOOTpYHTOBAaH1 3asBH, ajie¢ PIMICHHS OUIBIIOCTI MOBUHHO OYyTH
BMOTHBOBaHe (Bi0oOpa)keH1 MPUYMHU/MIPKYBAHHS WOTO MPUNHATTS) BIAMNOBIAHO 0
Craryry cyny  [112]. Otox, MiKHapogHuil cCya po3auisie 3 CydaMud BCIX
€BPOMNEHCHKUX CYCIHIIBCTB HEOOXIAHICTH BMOTHBOBYBATH CBOi PIIIEHHS ISl TOTO,
100 MepeKoHaTH CBOIX aJpecariB y HaJIeXKHOMY BUKOPHUCTAaHHI BIaId. Y TONepeaHii
nepios, Koiau (opManbHa Jiorika Oylia €IMHUM IIIaHOBAHUM METOJOM MIipKyBaHHS,
€BPOICHUCHKI Cy/III OPMYITIOBAIA CBOI apTyMEHTH B JIOT1UHIN (Popmi, HABITH KOJIU 11€
dakTUyHO HE BIIOOpa)kajao CHIPaBXKHIO MPUPOAY iXHIX MipKyBaHb. [Ipore came
THYYKICTh Yy TMpOLECI MOTHUBYBaHHA pPOOUTh AaprymMeHTH Habarato OuIbII
BIJIMOBITHUMU JJIs1 3a0€3MEeUEHHS IPUUHATTS PIIICHb CYAy YJIE€HAMHU CYCIIIbCTB, SIKi

HE TOJUISIOTH 3aX1H1 KyJbTYpPHI TPaJHIIii.
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Cyn €poneiicskoro Corosy Oepe cBiit mouatok 3 [lapuspkoro morosopy 1952

poky. Criouatrky BiH OyB cTBOpeHui sik cynosuil opran €OBC. Ipote 3rogom, yepes
ctBopenHss €EC Ta €Bparomy, BiH OyB neperBopeHuil Konsenuiero Big 27 Gepe3Hs
1957 poxy Ha equHu cyn 1uist Tpbox CIiBTOBapUCTB.

Cnouarky Cyn ckiagaBcss 3 CeMH  Cy[JiB, MIATPUMYBaHUX JBOMa
reHepajdbHUMU anBokaramu. Ilicns posmmpenHs €Bpomneiicbkoro Coro3y KUIBKICTb
CYIJTIB 301IBIITHIIACS IO JICB’SATH, a KIIbKICTh T€HEepaJbHUX aJBOKATIB - /10 YOTHPHOX.
Bci BoHM mpu3Hayanucs ypsjiaMH JE€pXkKaB-4JICHIB 3a CHUIBHOIO 3rOJ0I0 Ha IIICTh
pokiB. BaxnnBo 3a3HaunTH, MmO B cydacHoMy ckiaai Cydoy KoXHa JepskaBa Mae
OJTHOTO CYITI0O CBO€i HAaIlIOHALHOCTI. BapTro TakoX 3ayBakKUTH, IO IUIMHA Psij
MOJIO’KEHb TapaHTy€e HE3AJIEKHICTh Ta HEYNEPEIKEHICTh CY/IIB.

€nunuii  cynoBuii opran €poneiicbkoro Coro3y, Cyn, Mae 3aBaaHHA
3a0e3neuyBaTy JOTPUMaHHS IpaBa MpH TIyMayeHHI Ta 3acTocyBaHHI qoroBopiB €C.
B pamkax 1poro 3aBaaHHs, BiH “KOHTPOJIIOE 3aKOHHICTh akTiB €Bporneicbkoi Panu Ta
Kowmicii, okpiMm pexomennamiii abo mymok. Jljis 1bOro BiH Ma€ KOMIIETEHIIIIO
pO3MIIANATH TO30BH MO0 TMEPEBUINCHHS TOBHOBAXCHb, IMOPYIICHHS CYTTEBHX
dbopMansHOCTEH, MOpyIIeHHs 1IHOTO J[oroBOpy ab0 Oymb-sSKOTO MpaBuia Mpasa, 1o
CTOCY€ThCS  HOro  3acrtocyBaHHs, a00  3JIOBXKMBAaHHA  BJaJ0l0, IOJAHHUX
nepxkaBoro-uieHoMm, Pagoro abo Kowmiciewo”. Otxe, Cyn Mae mayxe 3arajibHy MiCIIo,
OCKUTBKHM BCl akTu €Bporericbkoro Coro3y MOXKYTh OyTH MijJilaHi HOTO KOHTPOJIIO.
Came oMy HAJIEKUTh OLIHIOBATH 1X 3aKOHHICTb, MEPEBIPAIOUN iX BIIMOBIIHICTD SIK
KOHKPETHUM TIOJIOKEHHSIM JIOTOBOPIB, TaK 1 3araJIbHUM MPHUHIMIIAM €BPONEHCHKOrO
Coro3y. Kpim Toro, pimenns Cyny He miUIsIraloTh 0CKap>KEHHIO.

CrmpaBu, ski posmisanatoteess CyIoM € J0CTaTHhO PI3HOIUIAHOBUMH, TOMY
xKoaHa Kiacudikaiis HE Moe OyTu BuYeprnHOro. s JOCHIKEHHS TUTaHHS
BMOTHBOBAHOCTI BapTO OOMEXHUTHUCS KPUTEPIEM 3aXUCTy IHTEpPECIB. Y IbOMY
koHTeKcTl Cyy HaleXHUTh 3a0e31euyBaTy NOTPIHHUN OanaHc, a came:

- 3axuIIaTH Pi3HUX Cy0'€KTIB Mpapa BiJ HE3aKOHHUX a00 IIKIJIMBUX I OpraHiB

€Bponeiicskoro Corosy;
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- CTeXWTH 3a JOTpUMaHHsAM Oamancy Mk €Bponeiicbkum Coro3oM Ta

nep)kaBaMHU-4JeHaMH, TOOTO pO3MEKOBYBaTH Ta 3aXWINATH BiAMOBIIHI

MMOBHOBA)KEHHSI JIeprKaB-ujieHiB Ta €Bporneiicbkoro Corosy;

- 30epiratu Oamanc Biaau BcepeawHi €Bpormeiicbkoro Coro3y, TOOTO Mix

PI3HUMHU IHCTUTYIIISIMHU.

st kimacudikaiia nmokasye, 1o 3ainexHo BiJ cep nisuibHOCcTI Cyn €C BUKOHYE
pi3HOMaHITHI (YHKIIi, IO € OCOOJMBO BaXKJIWBUM IHUTAHHIM JJIs JOCIIKCHHS
IOPUJIMYHOT IPUPOJU BMOTHBOBAHOCT] HOTO PIIICHb.

Amnaniz mpaBo3actocoB4oi mpaktuku Cyny €C mokasye, mo 3MiCT MpaBa
€pporneiicbkoro Coro3y BCTaHOBIIOETHCS 3TIHO 31 3BHUYAWHUMM KpPUTEPISIMU
TIIyMau€HHs BHYTPIIIHbOIO MpaBa. Sk 1 HamioHanbHi cyaal, Cyn €C nposBise Taky x
cBOOOMY, TOCWJIAIOYUCh HAa TEKCT, 3MICT 1 METy JoroBopiB. B omHiil 13 crpas,
Hanpuknaa, Cyn €C 49iTko 3a3HayuB, MO JUIsi BU3HAUYCHHS TOTO, YU MAIOTh
MOJIOKEHHS MDKHApOJHOTO JOTOBOPY TaKy Jir0, HEOOXiTHO PO3IISAHYTH iXHIN IyX,
CTpyKTypy Ta ¢dopmymoBanHsa. lle mnuTanHs MeToAy  TIyMau€HHs, IO
BUKOpHUCTOBY€eThCst CynoM, Oysio mpeaMeToM IikaBux AedariB Ha KoHrpeci B KenbHi,
mo BigOyBcs B 1963 pomi mig Ha3zBowo “‘/lecarp pokiB ropucnpyaeHiii Cymy
€pponeiicbknx CriBTOBapuCTB”. Y Mekax OOroBopeHHs OyjI0 BHCIOBJIEHO [Bi
MO3HUIIIT MO0 MICIS TEJEOJOTIUHOTO METONY TiaymaueHHs B aisuibHOCTI Cyny €C.
HaykoB1ii, siki HE MOTOKYBaJUCA 3 OCHOBOIOJIOKHUM 3HAYEHHSIM IIbOTO METO.NY,
MOSICHIOBAJIM 1€ THIM, IO TPAarHEHHS 0 JUHAMIYHOTO TIyMadeHHsS, HaBiTh SKIIO
BOHO 3aCTOCOBYETHCS JIMILIE 10 JOTOBOPIB, K1 3aCTOCOBYIOThCS Y KOHKPETHIH cIipasi,
CTaBUTh IMiJI CYMHIB camMy MpHUPOAY Ta MEXl CyIOBOro TiIymMaueHHsA. Sk Ou He
TOBOPWJIM, CyAJi HE € 3aKOHOMAABISIMH, XOda B JESKUX BHUMAAKaxX ixHS poOoTa
BKJIFOYAa€ BUKOHAHHS Maike 3aKOHOJABUYUX (DYHKIIIH.

Ha mymky 3ragaHoi KOTOPTH HAayKOBIIiB, TIyMau€HHS MOXE 3iHCHIOBATUCS
IHIIMMH crioco0amu, KOJu Hi OyKBajbHE, Hi JIOTIYHE Ta CHUCTEMAaTHYHE TAyMadeHHs
HE MOXYTh OyTHM BHUKOPUCTaHI JjIsi BCTAHOBIIGHHSI CEHCY Ta oOcsry mpasa. Jlumie B

bOMY BHIIAJIKY, KaX€e BiH, MOYKHA 3BEPHYTHUCS J0 TEIEOJIOTTYHOTO TIIYMay€eHHS.
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Bianosinaroun Ha 1€ IPEJCTaBHUKM 1HIIOI HAYKOBOI IIKOJIM 3a3HAYar0Th, 110,

KOJIM MAEThCA “NpOo MIKHAPOAHI 1HTETpaIliifHl JOTOBOPHU, CIIPAMOBaHI Ha TOCSITHEHHS
NEBHUX IIe, JUHAMIYHUN PO3BUTOK, SKMH Mae TPUBATH Maike HEOOMEKEHUM
yac,” OyKBaJIbHE TIIyMAu€HHs 3 YCI€I0 HWOTO CTaTMYHICTIO, KOHCEPBATHBHICTIO Ta
dbopManizaMOM He MiAXOAUTh. 3aCTEPEKEHHS MO0 TEJIEOJIOTIYHOIO TIyMayeHHs
I'PYHTYBAJIKCS, Haclpaszl, Ha moooroBaHHI, o Cyzd, 3aCTOCYBaBIIM MOro, BUWIE 3a
MEX1 CBOIX CY[IOBHUX MOBHOBAXEHb, MIIMIHIOIOYHA CBOIM TIYMa4€HHSIM BOJIO JEpPKaB,
BUpaXEHY IIiJI 4ac MeperoBopiB. TeneonoriyHe TIyMaueHHs, CKa3aB BiH, ‘‘MOXe
BUKJIMKATH HEOE3MeKy HaJAMIpHOTO BIIXOAYy BII TEKCTy . 3amepedyroud Iie
TBep/KeHHs, Bikepkenn bicaiom miaTpuMyBaB MO3UINIO, IO TEACOJIOTTYHUN METO €
0COOJIMBO BAXKJIMBUM [JIsl €BPOIEUCHKUX JOrOBOpPIB: “MoBa He iie mpo cucremy
TIIyMau€HHS, SKa TOJISATAE Y TOMIYyKy Cy0'€éKTMBHOI BOJI JOTOBIPHHUX CTOPIH, K BOHU
il Bupaswiu mig 4yac neperoBopiB. Lls cucrema pigko Oyne 3acTOCOBHa uepes
BIJICYTHICTb JOAATKOBUX MarepiaiB. TeneonoriyHe TIyMayeHHsl Ba)KJIUBILIE B CEHCI
MOIIYKY 00'€KTa Ta METH JOTOBOPY, 00 TAYMAaYUTH MOTO TOJOKEHHS Yepe3 CEHC,
KWW HaiOuIblle BiAmoBigae voro uuisM. e, HacnpaBmai, METOJ, SIKUW BUMAarae BiJl
CYAIIIB IISITH 00EPEkKHO, YCBIIOMIIFOIOUYH CBOIO BIATIOBITAIBHICTD .

[linTpumyroud 110 TOYKY 30py, HAyKOBI[l 3a3HayaroTh, IO CEpeJ IHILIOTO:
“BiicyTHE MPOTHPIYYS MIXK TEJICOJIOTTYHUM a00 TUHAMIYHUM TIIYMau€HHSIM Ta BOJIEIO
JoToBipHUX cTOpiH. HaBmaku, BOJs CTOpIH, SIK1 YKJIAJIU 1 Yroau, Oyjaa opieHTOBaHa
Ha MaiOyTHe. BoHU 3HaNM, 1110 BCTAaHOBIIOBaH1 HUMHU opraHu €Bporneiicbkoro Coro3y
OynyTh BUKOHYBAaTH CBOi (YHKIIi MPOTSITOM JyXe TPHUBAIOTO 4Yacy, B yMOBax, IO
OynyTh cyTTeBO 3MiHIOBaTHcs. 1100 3abe3neuntu maitdyTHe €Bponeiicbkoro Corosy,
mo0 3poOUTH HOro HEe JUIIe BUKIIOYHO EKOHOMIYHOK OpraHizauli€ro, ajne u
MOJIITMYHUM YTBOPEHHSIM B TIPOIECI CTAaHOBIICHHS, BOHHM 3aCTOCYBAIM THYYKY
dopmyity, sika J03BOJsE iM amanTyBaTucs 10 po3BUTKY CHIBTOBapHCTBa Ta CBITY B
oMy’

OTtxe, MeTonl TiiyMadyeHHs1, kUil 3actocoByeThbesd CynoMm €C, IpyHTYETbCA HA
KIIBKOX cIoco0ax, BKJIIOYAIOYM TEJICOJIOTIYHUM, ajie TAKO)K BKIIFOYAE IHIII, TakKl SIK

OykBajbHe Ta KOHTeKcTyalbHe TirymadeHHs. Cyn €C BUKOPUCTOBYE BCl 111 CIIOCOOU B
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KOMIUIEKCl, W00 JOCATTH MAaKCUMAaJbHOI BIAMOBIAHOCTI CBOEMY OCHOBHOMY

3aBIAaHHIO - 3a0e3MeYuTH JOTPUMaHHS IpaBa MpH TIYMaue€HHI Ta 3aCTOCYBaHHI
JIOTOBOPIB, IO CTBOPIOIOTH €Bpornelicbkuii Coro3s.

OpauM 13 mepHmmMxX BaXJIMBUX TPUHIUMIB, chopmymnboBannx Cymom €C, €
HAsBHICTb ~aBTOHOMHOIO TpaBonopsiaky €Bpomeiicbkoro Coro3y  CTOCOBHO
BHYTPIIIHIX MPaBOBUX cHCTeM nepxkaB-wieHiB. Cyn €C cTBepmxye, MO “COr03 €
HOBUM MDKHApOJHUM TIPAaBOBUM MOPSAKOM, Ha KOPHUCTb SIKOTO JEp>KaBU-YJICHU
oOMeXu1JIH, Xoua 1 B EBHUX cdepax, CBOI CyBEPEHHI MpaBa, 1 Cy0'€eKTaMU SIKOTO € He
JUIIe JAepKaBU-WICHH, aje W ixHi rpomaasau’. Lled HOBUI MpaBOBUI MOPSIOK Mae
Ha METI PEeryjiroBaTH MOBHOBAXXCHHS, MpaBa Ta OOOB'SI3KM 3a3HAYEHUX CYO'€KTiB, a
TaKOXX MpPOLEAYpU, HEOOXIJHI JUIsi KOHCTaTalli Ta CaHKLUIOHYBaHHS OyIb-sSKOTO
MO’KJIMBOTO MOPYILIEHHS.

[Ilogo opraxizailii B3aEMOBITHOCUH MK IIMM HOBHUM TPABOBUM TMOPSJIKOM Ta
BHYTpIIIHIM TPABOBUM TMOPSJIKOM JepKaB-wieHiB, pi3Hi pimeHHs Cyny €C
JI03BOJISIIOTh BUJUIMTH SIK OCHOBHE MPABUJIO HE3aJEXKHICTh OJHOIO IMPAaBOBOTO
nopanky Bif iHmoro. Tak, y pimenHsix Cyay €C Haronoumyerbcs Ha TOMY, IO
JoroBopu Ta 1HIN akTh €Bpomneiicbkoro Coro3y HE HalalTh IHCTUTYLISM IIpaBa
aHyJIOBaTH 3aKOHO/ABYl YW aJMIHICTPATHUBHI aKTH JepkKaBH-ujeHa. Biarak, Ko
OpeICTaBHUKM 1HCTUTYUIA €Bponelicbkoro Coro3y BBaXaroTh, IO JepXaBa
MopyIIujiIa OJHE 13 3000B'sS3aHb, [0 BUIUIMBAIOTH 13 JOTOBOPY, 3allpOBAIUBIIN a00
OIATPUMYIOUM TOJIOKEHHS, 110 CylepedaTh oMy, HE MOXE CaMOCTIHHO aHYIIOBaTH
abo ckacyBaTu Il TIOJIOKEHHSI, a MOXKE JIUIIIEe KOHCTAaTyBaTHu MOPYLICHHS 1 po3Mmovyaru
npoLeaypy, nepeadoadeHy ajis TOro, mod 3MyCHUTH BIAMOBIIHY JEp:KaBy CKacyBaTu
yXBajeHl Hero 3axoau. Te came cTtocyeThes 1 6e3nocepenubo Cyny €C, axuit, Oymydun
KOMIIETCHTHUM JIJIi  BUPIIIEHHS Oyab-SKHX CIOPIB MO0 TIyMAayeHHS 4YH
3acTocyBaHHs IpaBa €Bporelicbkoro Coro3y, “He MOXKe CaMOCTIHHO aHyJIoBaTH abo
CKacyBaTH HAallOHAJIbHI 3aKOHHM JEp>KaBU-YJI€HA YW aJMIHICTPATHBHI aKTH IUX
opraniB”. Cyn €C Takox 3a3Hayae, 110 JIOTOBOPH IIPO CTBOPEHHsI €BPONEHCHKOTO
Coro3y, He CTaBJISITh MOro BHILE 33 HAlllOHAJIbHI Cy/IOBI 1HCTaHLIi, TOOTO PilIEHHS

[IUX 1HCTaHILIH HEe MOXYTh OyTH ockapxeHi nepen Cynom €C. 3 11bOro BUIUIMBAE, 1110
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BU3HAHHS ICHYBaHHS IIPABOBOro Mopsaky €Bporneiicbkoro Coro3y 30BCIM HE O3HAYa€

JTiKBIAIli KOMIETEHIIIi JAep)kaBy y 3aKOHOJaBYil, BUKOHABUIA YU CyHOBil cdepax.
JloroBOpu TPYHTYIOThCSI HA MPUHIUIN YITKOTO PO3MOALTY KOMIETEHIN Mix
iHCTUTYIIsIMU €Bporneiickkoro Cor3y Ta opraHaMu JepraB-wieHiB. BiamosigHo, y
TIH Mipl, B sKii icHye komrmereHiiss Cymay, HE MOXe WTHCS Tpo TMOIepeaHe
BUYEPIIaHHS HAI[lIOHAJIHHOIO CYJOBOTO INUIAXY, IO MOJISITaio 0 y pPO3MIsAl OIHOTO i
TOTO K TUTAHHSA CIIOYaTKy HAIllOHAIBHUMHU cysiaMu, a otiM Cynom €C.

el npuHOMI PO3MOAUTY KOMMETEHIIH Mk €BpomneiicbkuMm Coro3oM Ta
nepxaBamMu-wieHamu Oyno miarBepmkeHo CynoM €C y YHCIEHHUX MPEIOIUIIITHIX
crpaBax. Brim, Cynq €C Bu3HaB 3a co0010 MpaBo ‘“HajaBaTH HaIllOHAIBHOMY CYIY
€JIeMEHTH TIyMadeHHs npaBa €Bponeicbkoro Corosy, Kl MOXKYTh OyTH KOPUCHUMU
JUIS  OIIIHKK HacHiaKiB”. Ase, mo0 4YITKO TIOKa3aTH CBiii Hamip NOBaXaTH
KOMIIETEHIIIF0 HAI[IOHAJTBHUX CYJIIB, TOOTO YITKO PO3MEXKOBYBATH (PYHKIT MixX
HauloHanbHUMU cynaMu Ta Cygom €C, ocTaHHIM TakoX NIAKPECIUB, ULIO
“MIpKyBaHHS, SIKI MOIJIM CIIOHYKAaTH HAI[IOHAJILHUIA CyJl 0 BUOOPY CBOiX IMUTaHb, a
TaKOX JOLIIBHICTh, SIKy BIH IM HaJa€ y MeXax Cropy, 0 HOMYy poO3IIsSAaeThCs,
3ammmarTbes 1mo3a ormiHkor Cymy €C”. 3 Ti€l K NpUYWHU, SKIO TMHUTAHHS,
MOCTaBJICH1 HAI[IOHAJILHUMH CyJaMH, € HEJIOCKOHAJIUMHU a00 HeogHo3HauyHuMU, Cyn
€C BBaxae 3a HEOOXIJHE BHM3HAUWTU 3a3/aJ€rib, Kl EJIEMEHTH CTOCYIOThCS
TIIyMadeHHs rpaBa €Bponeicbkoro Corosy.

UiTkuil po3moJiT KOMIIETEHIINH MK 1HCTUTYIIsIMU €Bporneiickkoro Coro3y Ta
opraHamMu JCpKaB-WwICHIB CHPUYMHSE, SIK IHIIAA HACHIIOK, HEMOXJIHBICTh
3aCTOCYBaHHSI HAIlIOHAJIBLHUX IPABOBUX HOPM JUIS OIIIHKM JIHCHOCTI aKTiB,
OpUMHATUX 1HCTUTYUIIMH €Bponeiickkoro Coro3y. J[IMCHICTh TaKUX aKTIB MOXE
OITIHIOBATHUCS JIMIIE BiAMOBITHO 10 mpaBa €Bporeiicbkoro Corosy. Lle mo3uris Cymy,
SKUW BBaXKae€, M0 “TIpaBoO, SIKE BUHUKJIO 3 JIOTOBOPY, 3 aBTOHOMHOTO JIKepesa, He
MOXKE 4epe3 CBOIO MPHUPOY CYAOBO MPOTUCTABISATUCS HAIIOHAIBHUM IPABOBUM
HOpMaM OyIb-sIKOTO pPOAY, HE BTpayalOud CBOTO CIIIBTOBAPUCTBA XapakTepy 1 He
CTaBJIUU MiJ 3arpo3y OPUIUYHY OCHOBY camoro €Bpomneiickkoro Corozy”. Cyn €C

TaKUM YWHOM IIPOTOJIOCHB MPHUHLMUI Mpumary mnpaBa €Bpomneiicbkoro Coro3y Haj
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BHYTPIIIHIM [PaBOM JepKaB-uieHIB. PaKTUYHO, JOrOBIp, 3a3HA4a€ BiH, CTBOPUB

BJIACHUI MPaBOBHM MOPSIOK, IHTETPOBAaHUM Yy MPABOBY CUCTEMY JCp>KaB-WICHIB 1
TaKui, 1110 HaKJIaJa€ CBOT BUMOI'M Ha iXH1 CyJ0BI 1HCTaHI1i. L{s iHTerpaiiisi B mpaBoBy
CUCTEMY KOXKHOI Jep)KaBU-WICHA IMOJIOKEHb, $KI TOXOIATh BiJ €BPOMEHCHKOTO
Coroasy, 1, 3arajoMm, TEpMIHIB 1 IyXy JOTOBOPIB MalTh HACIIKOM HEMOXJIHMBICTh
POTUCTABIISATH HOPMH, TPUHHITI HUMHA B OJHOCTOPOHHBOMY TOPSIKY, MPABOBOMY
MOPAJZIKY, IPUIUHATOMY HUMH Ha OCHOBI B3aeMHOCTI. CTBEpIKEHHS MPOTUIICKHOTO
o3Hauajo O, 10 3000B'A3aHHS, B35TI B JOrOBOpAaxX MpPO CTBOPEHHS €BPOIEWCHKOrO
Corozy, He € “OezymOoBHUMHU’, a jumie “‘ymoBHuMH . Ll[o HEecymiCHO 3 MOHATTIM
CmniBroBapuctsa. FOpuauuHe 3HaueHHs 10roBOpiB €Bporiericbkoro Cowo3y He MOXKE,
(dbaKkTU4YHO, 3MIHIOBATHCS BiJ OAHIET JEp>KaBU JI0 1HIIOI HAa KOPUCTH MOAQIBIINX
HaIllOHAJIbHUX 3aKOHOAABCTB, HE CTABJISYM II1]] 3arpo3y JOCITHEHHS ILJICH TOTOBOPY 1
HE CIPUYMHAIOYN AUCKPUMIHALIIO.

[licns anam3y mnpaBoBoi npupoau pimenb Cyny €C Ta miaxonmiB 10
TIIyMau€HHs IpaBa MOXHa 3pOOMTH BHUCHOBOK, 1110 BMOTHMBOBaHICTh pimieHb CynoM
€C wmae OCHOBHE NPHU3HAYEHHS - BKa3aTH ajpecaraM IOPUIUYHOTO aKTa -
nepkaBaM-4jieHaM a00 OKpeMHM o0co0aM - OCHOBHI IIIHHOCTI Ta MpaBoBi abo
dbakTU4H1 TMIJCTaBU, M0 TPHU3BEIM 10 HOro MNPUUHATTA. Taki BHUMOTH [0
BMOTHBOBaHOCTI pimeHb Cyny €C “crnpsiMOBaHi Ha HaJlaHHS CTOPOHAM MOXKJIUBOCTI
3axumati  cBoi  mpaea, Cyny €C 3miiicHioBaTH e(QEKTUBHMA Hamsd, a
Jep)kaBaM-4ieHaM, K 1 Oyab-sIKOMY 3alliKaBJICHOMY T'POMAaJIsTHUHY, 3HATH YMOBH, 32
axkux iHcTUTyLli €C 3acTOCOBYIOTH 0TOBOpH . Takox HallexkHa BMOTHBOBAHICTD SIK
HACJIIIOK KOMIUJIEKCHOTO TIyMayeHHsI Ta apryMeHTallii CHpusie PO3BUTKY IpaBa,
COpPSIMOBYIOUM MailOyTH1 aii, sk 1HCTUTYHi €C, Tak 1 OpraHiB Jep:KaB-4J€HIB Y
3acTocyBaHHI 3aKkoHOaBcTBa €C.

BmotuBoBanicth y mpaBi €C Mae ocoOnuBe 3HAUCHHS uepe3 OO0CTaBUHH,
MOB'sI3aH1 3 TOXO/PKEHHSIM Ta MPUPOJIOI0 I[LOTO ITpaBa, 30Kpema:

- OCHOBHI JIOTOBOPH MICTATh HE3HAYHY KUIBKICTh HOPMATUBHUX IOJIOKEHb 1
3aCHOBAHI Ha KOHIIEMIII1 IIHHOCTEH Ta IIiJIeH, iK1 Tpeda 10CsrTH;

- TPaBO CHUIHPHOTH MA€ MPIOPUTET HAJT HAIlIOHATHLHUM TIPABOM JIEPKaB-UJICHIB;
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- pernamentu iHcTuTyHiil €C MaroTh 3aranbHy cdepy nii, € 000B'I3KOBUMHU 1

0e31mocepeIHbO 3aCTOCOBYIOTBCS B YCIX JepKaBax-uJieHaX, HE TUIbKU IS

nepkaB, ayne W s GBUYHUX a0 IOPUAMYHMX OCI0, MPUBATHOTO abo

myOIIYHOTO TIPaBa;

Cyn €C € enuHuM oOpraHom, siKuid 3a0e3mneuye JOTPUMaHHS IPaBOBOTO
NOPAJIKY CIUJIBHOTH, IHTEPIPETYIOUM JIOTOBOPHU Ta MOXIJHI JPKEepena 1 HE MOXe
BIIMOBUTH y 3A1MCHEHHI TPABOCYAJs y 3B'A3KY 13 HEBHU3HAYEHICTIO JIOTOBOPIB Ta
iHmux aktiB €C. s o6cTaBuHa Ha/la€ XapaKTEPUCTHUIII BMOTHBOBAHOCTI pimeHs €C
- BMOTHBOBAHOCTI, SIKa 3a CBO€I0 (YHKIIIE€I0 CXOXa Ha Ty, IO ICHYE B PI3HUX
HAI[lOHAJIBHUX TPABOBUX CHUCTEMax, - OCOOJMBOrO 3HAYEHHA, IIOB'SI3aHOTO 3
€BOJIIOIIMHUM XapakTepoM mnpaBa €C Ta crneuu@iyHUM MPAaBOBUM CTAaTyCOM

iHcTUTYIH €C.

2.4. BMOTHBOBaHICTh pillleHb OPraHiB KOHCTUTYUiHHOI0 KOHTPOJIIO

B ropuaunuHiil Hay1i HEeMae €IMHOI JYMKHU 3 TUTAHHS PO IOPUAUYHY TIPUPOTY
aKTIB KOHCTHUTYI[IHHOTO KOHTPOJIO. BiICyTHICTP BU3HAYEHOCTI B PO3yMiHHI
IOPUJIMYHOT CUJIA PIIIEHh KOHCTUTYLIMHUX CYiB CTAHOBHUTH 1 MPOOIEMY JIJIsl YITKOTO
BU3HAYEHHS BUMOI' 10 BMOTMBOBAaHOCTI CYIOBHX pIIIEHb KOHCTHTYUIWHUX CyIiB. B
IOPUINYHIN JTiTepaTypl MOCTIMHO ICHYIOTh JUCKYCii MpPO Te€, YUM € pIllleHHS
KOHCTUTYLIIHHOTO CyAy: MPaBO3aCTOCOBUMMHU aKTaMH, CYIOBUMH TpEIEICHTaMH,
KOHCTUTYLIHHOIO JOKTPHUHOKO a00 0COOIIMBUMMU JIKEPEIAMH IIPaBa.

Xapakrep pilleHb OpraHiB KOHCTUTYIIHHOTO MPaBOCYIIS TOJOBHUM YHUHOM
3YMOBIIIOE iX pOJIb 1 MICIE B CUCTEMI JEPKAaBHOI BIAJM 1 MOTEHI[iad, 0 3a0e3neuye
BepxoBeHCTBO Konctutymii. [IpaBoBuii xapaktep pimens Koncrurytiinoro Cymy
JOCUTh UITKO BH3HaYeHWW B Jiteparypi. lle mnpaBoBuii akT, NPUHHATHN
KOHCTUTYLIMHUM CYJIOM B MEXaX CBO€i KOMIETEHIIi 1 B YCTaHOBJIEHOMY 3aKOHOM
MOPSIAKY, 3MICTOM SIKOTO € KOHCTarailis TEeBHUX MOPUANYHUX (aKTIiB 1 BUKIA
Jep>KaBHO-BIAJHUX TOCTYJATiB, 1[0 MalOTh OOOB'A3KOBE 3HAUCHHS JIJIsi YYACHUKIB

npaBoBigHocuH. Pimenus Koncturymiinoro Cymy, sik TpaBuiio, € 000B'SI3KOBUMHU ISt
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BUKOHAHHS, OCTaTOYHUMHM 1 Neperisay He NiuisraioTb. OfHak B AESKUX KpaiHax

napjiaMeHT Moxe TneperisiHyTH pimenHs KoncrutyuiitHoro Cyy, NpUiHATI B paMKax
nonepeaHboro koHtponto (Hamibis, Pymynis, ExBamop, Ediomis). 3akoHomaBeub
MOXK€ aHYJIIOBaTH PIMICHHS OpraHy KOHCTHUTYIIHHOTO KOHTPONIO 2/3 TOJOCIB.
[Toni6HUM TpaBOM BETO BOJNOAIIOTH MapiaamMeHTH Pymynii, Monromii, [Ipe3uneHt
Kazaxcrany (sikimo B Monromii Benukuit nepxaBauii Xypan anymntoe pimeHss, Cyn
3HOBY TOBEPTAETHCS 10 PO3MISAAY 1 MpuiiMae octaTodyHe pimeHHs, a B Kazaxcrani
BeTo [Ipesunenta gonaerbes 2/3 TonociB).

3 HayKOBOi TOYKU 30pY B IOPUAMYHIN JiTepaTypl NPUALIAETHCA OLIbIIE yBaru
IIPaBOTBOPUYOCTI B cepl CYI0BOi KOHCTUTYIIHHO-KOHTPOJBHOI JISJIBHOCTI, BUJAM 1
IOPUANYHIN PUPOAL aKTIB KOHCTUTYLIMHHUX CyIB. Takok 0coOauBa yBara HaJa€ThCs
TUM TIOJOKEHHSAM, 3a SKUMHU aKTH, L0 NPUNMAIOTHCA KOHCTUTYLIHHUM CyldaMu
MaloTh 3arajJbHOOOOB'SI3KOBHI XapaKTep, HOPMATHBHY MPHUPOLY, IEPETBOPIOIOTHCS B
JDKEpeIo mpasa, B OUIBIIOCTI BUIMAKIB, OCOOIMBO MPU TAYMaueHH! KOHCTHTYIIIHIX
MOJIO’KEHb, MAIOTh OUTBIILY IOPUIUYHY CHITY, HI’K aKTH 3aKOHOJJaBUMX OpPTraHiB.

AKTH OpraHiB KOHCTHTYLIMHOTO KOHTPOJIIO MAalOTh CIUIbHI BJIACTHUBOCTI 3
CYIOBUMHU IpelieICHTaMH: BUPa)KeHa B HUX MPABOBA MO3UIIIS € 3arajJbHUM MPaBUIOM
MOBEJIIHKH, SIKUM TOBHHHI KepyBaTHCS BCl Cy0'€KTH IMpaBa MpH BUPIIIEHHI TUTaHb B
paMKax CBO€i KOMIIETEHLIII Ta TOBHOBAXXEHb B aHAJIOTTYHUX cripaBax. OJIHaK pilIEHHS
KOHCTUTYLIHHOTO Cyqy HE MOXXHA OTOTOXKHIOBATHM 3 CYAOBUMH IpELEACHTAMH,
OCKUIBKH 111 PIIIEHHS HE MOXYThb 3aMIHIOBATH 3aKOHHW MPU BUPIIMIEHHI KOHKPETHHUX
CIpaB, 1 BUKIIOYHO CYIOBUMHU MPEIEACHTaMU HE MOXKYTh OOIPYHTOBYBATHUCS PIILICHHS
CYHiB.

VYKkpaiHcbka MpaBoBa CUCTEMa BIAHOCUTHCS JI0 €BPONEHCHKOT KOHTUHEHTAIBHOT
CHUCTEeMM TIpaBa, JI¢ OCHOBHE JKEpENo IpaBa - HOPMATUBHO-IPABOBUM akT, a He
IOPUANYHUIN TIpenieleHT. ToMy Cyau Npu BUPIIIEHHI KOHKPETHOI CIpaBH B MeEpUIY
Yyepry NOBUHHI pPOOMTH MOKJIMKAHHS Ha CTATTIO 3aKOHY 1 JIMIIE MOTIM Ha MPaBOBY
MO3UIII0 1 PIMIEHHS KOHCTUTYLIMHOTO cCyay. Y 1bOMY CEHCl pIlIeHHS
KOHCTUTYIIIHHOTO Cydy IJisl IHIIMX CYAIB MaloTh MNPEIOUIIINHE 3HAYEHHS, TaK SIK

paHile BCTaHOBJICHI CynoM (hakTH € OOOB'I3KOBUMHM ISl IHINUX CymiB. Pazom 3 Tum
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3BOJUTH PILICHHS KOHCTUTYIIHHOIO Cy[ly TUIBKU JIO0 aKTiB, SIKI MAlOTh NPEIOIULIIAHE

3HAUCHHs, HEMPaBOMIPHO, OCKUIBKHM 1HII Cyad OyayTh BUXOIUTH TIIBKH 3
PE30JIOTUBHOT  YAaCTUHU  pIlIeHHS (KOHCTUTYLIMHUN a00 HEKOHCTUTYIIWHUMA
HOPMAaTUBHO-TIPABOBHM aKT) 0€3 ypaxyBaHHsS MPaBOBUX MO3UIINA KOHCTUTYIIIITHOTO
Cyamy.

HeoOximHO 0COOMMBO MIAKPECTUTH, II0 PIIICHHS KOHCTUTYLIMHOTO Cyay
MOKJIMKaHE BIJHOBUTH MOPYIICHY KOHCTUTYIIHHY PIBHOBAary 1 He MOBUHHO MIPUBECTHU
710 HOBUX NOPYILIEHbH 111€1 pIBHOBAry.

M. 1. baiitiH BBaXkae, MO0 aKTH KOHCTUTYIIMHOTO CyAy BIIMOBIAHO 70 HOTO
cratycy 1 (yHKIIIOHAJIBHOTO NPHU3HAYEHHS B CHUCTEMI MOJLIY BIaJAM 3a CBOEIO
IOPUIUYHOIO TPHUPOJOI0 € HE HOPMATHUBHO-TIPABOBHMH aKTaMH, a € OCOOIMBHMHU
pI3HOBHJIaMH aKTiB TiaymadeHHs mpaBa [2, c. 8]. Ha mymky I. A. I'amxieBa, aktu
KOHCTUTYIIHHOTO cynay € cynoBumu mpeneaeHtamu [21, c¢. 81]. II. A. I'yk Takox
BKa3y€ Ha MPELEACHTHUI XapakTep pilleHb OpraHiB KOHCTUTYLIHHOIO KOHTPOJO. b.
A. CrpamryH, HaBIaky, 3amepedye  MpelelIeHTHU  XapakTep  pillieHb
KOHCTUTYL1MHOTO cyny. Ha ioro AyMmKy, pillleHHS KOHCTUTYI[IHHOTO Cyay, “Ue He
NPEIeIeHTH, TOMY IO TOAIOHI CMpaBW BHUPINIYBATH HISKHA IHIIUN CyJ HE Mae
KOMITETEHIIIi. | 711 caMOro KOHCTUTYIIHHOTO Cyly HWOTo BJIACHI PIIIEHHS HaBPAJ Yd
MOXKHA BBaKaTW MpeElEJeHTaMH, OCKUIbKM aHAJIOTiYHI CIpaBU CyJOM MOBTOPHO HE
posmsanaroteess” [113, c. 155, 156]. b. C. EOG3eeB BBakae, M0 pIIICHHAM
KOHCTUTYIIIHHOTO Cydy BJAacTHUBa ‘‘MaTepiajibHO-IIpaBOBa CHJIA 3aKOHY, aje I
pillICHHST HE € HOPMATUBHUMHU aKTaMH 1 HE PO3MIBIAAETHCS SIK MPEIeNCHTH, XOo4a
dbakTUYHO 1 BUCTymarTh Takumu’ [26, c.164]. €. 1. Ko3noBa BiIHOCHUTH pilIEHHS
KOHCTUTYIIIHHOTO Cyly JO OCOOJIMBOTO pOAY JIKEPE mpasa. “Xoua Cyl, - MAKPECIIOE
BOHA, - 1 HE € OPraHOM, SIKUW MPHUIIMAaE MPaBOBI aKTH, OJHAK MPABOBI MO3UIIIi, IO
MICTATBCA B HOTO PIIEHHSX MalOTh IOpUIWYHE 3HaYeHHs. Ha iX oCHOBI BTpayaroTh
CUJIy TpaBOBI akTu, ki He BianosigatoTe Konctutymii” [31, c. 29, 30]. Kpim
3raJJaHuX € TOYKHU 30pY, BIAMOBIHO 0 SIKUX PIIIEHHS KOHCTUTYIIAHOTO CyIy - II€
aKTH, L0 MICTATh TUIbKU OQPIUIAHY KOHCTUTYULIMHY AokTpuny [10, c. 63], aktu

TIIyMau€HHS, 110 HE CTBOPIOIOTH MPABOBI HOPMH, aKTH OIIIHKA HOPM IpaBa 3 TOYKU
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30py ix KoHcTUTyHiMHOCTI [11, . 25, 29]. € no3uiis, 1Mo pillieHHs KOHCTUTYLIHHUX

CyIiB € IHTEpPIpETAI[IiHUMU aKTaMH, MOKJIMKAHUMM BCTAHOBIIIOBATH MIMCHUIA CEHC
HOPM OCHOBHOTO 3aKOHY 1 €IMHA (PYHKIIiSl TAKUX AKTIB - PO3'ICHEHHS JIIOYMX HOPM.
CaMe BOHa BU3HAYa€ iX IOPUAMYHY NpuUpody. [ BUpIMIEHHS LOTO JUCKYCIHHOTO
MUTaHHS HEOOX1THO 3MIHUTH MiXid 10 HOTo BUBUEHHS. Ake (PakTUUHO OUTBIIICTD 3
nepepaxoBaHUX aBTOPIB HAMarajaucs OTOTOXXHUTH PIMIEHHS KOHCTHTYIIITHOTO CyIy 3
HOPMAaTHBHUMHU aKTaMH, SKMMHM BOHU HE € B KJIACHYHOMY PO3YMIHHI L[OTO TOHATTS.
Came s oOcTaBMHA 1 MOPOAMIA JUCKYCIIO0 B HAyIl KOHCTUTYLIMHOTO IpaBa. SKIo x
OiAINTH 10 PO3MISAY pIlIeHb OpPraHy KOHCTUTYLIMHOTO KOHTPOJIIO SIK OCOOIUBOTO
JoKEpelia rpapa, To 6araro IUCKyCIMHHUX MUTaHb Oyiu O 3HATI caMi co0010.

KpiM £KOCTI HOPMAaTUBHOCTI PIMIEHHS KOHCTUTYLIMHOIO Cyay HOCSTh
IHTEpIpETAIMHNN XapakTep, TaK K Jal0Th TIIYMAu€HHS KOHCTUTYIIMHUX Ta 1HIIMX
NpaBOBUX HOpPM. ToMmy 3 1Ii€i TOYKM 30py pIlIEHHS KOHCTUTYLIWHOTO CyHdy SK
JLKEPEJIo MpaBa ClIijl BIIHECTH 10 HOPMAaTUBHO-THTEPIIPETALIMHUX aKTIB.

PilieHHs KOHCTUTYIIIHHOTO Cyly € aKTaMHu 3aCTOCYBaHHsS IMpaBa, IO HOCSTh
HOPMAaTHUBHO-IHTEPIPETALINHUN XapaKTep, IO T03BOJISIE BIAHECTH IX 0 0COOIMBOTO
BUAY JDKEpesl IIpaBa HApiBHI 3 HOPMATUBHO-TIPABOBHUMH AaKTaMH, CyJIOBUMU
npeleleHTaMu, MPaBOBUMHU 3BUYAsMU. BOHM MaroTh BCi O3HAKH JpKepera Mpasa, Il
AKUM CIIJ PO3YMITH BHUXIAHI BiJ JepXaBu a00 BU3HAHI HEW OQIIIIAHO
JOKYMEHTAJIbHI CIOCOOM BUPAXKEHHS 1 3aKpIIUICHHS HOPM IIpaBa, HAJaHHS iM
IOpUJIMYHOTO, 3aralibHOOOOB'SI3KOBOTO  3Ha4yeHHsA. Ili oO3HakKM - HOPMATUBHUM
Xapakrep, 6e3mocepeHs s, 3aralbHO000B'I3KOBICTh, IOPUINYHA CHJIA.

JlocnigHUKM HaWJacTile XapaKTEepU3yIOTh MPABOTBOPYY AISIIBHICTH OpPraHiB
KOHCTUTYLIMHOTO KOHTPOJIIO SIK “‘HeraTuBHY . B ropuanuHiil JitepaTypl OpraHu
KOHCTUTYIIIHHOTO KOHTPOJIO HAAUIAIM CTaTyCoOM ‘‘HETaTUBHOTO 3aKOHOIABIIS .
Jlesaxki JMOCHIIHMKH, HE 3amepeuyroud (QYyHKII KOHCTHTYLIMHOTO Cyay SK
“HEraTUBHOIO” 3aKOHO/ABIISA, B TOW € Yac BU3HAIOTh 3a HUM MPABOTBOPUY (YHKIIIIO
“MO3UTUBHOTO”  3aKOHOMABIS.  TakuM  YMHOM,  TIJCYMKOBUM  BHUCHOBOK
KOHCTUTYLIMHOTO CyIy, IO MICTUThCS B PE30JIOTHMBHIN YAaCTHHI PIIICHHS Cyay, B

€IHOCTI 3 IOPUAMYHUMHU MO3UIISMU Cydy, IIO MICTATHCS B MOTUBYBaJbHIN Ta/abo
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PE30NIFOTUBHIN YaCTHHI, BITHOCATHCS J0 JDKEPEIT TpaBa, 1o SBJIsi€ COO00I0 0COOTMBUIA

BUJI HOPMaTUBHO-IHTEPIIPETAIIIHUX aKTiB, III0 BOJIOAIIOTh BCIMa O3HAKaMHM JiKepelia
nmpaBa - HOPMATUBHICTIO, O€3MOCEPENHICTIO Jii, 3araJbHOOOOB’SA3KOBICTIO 1
IOPUANYHOI0 YMHHICTIO. Llel BuI jpkepen mpaBa B OPUAWYHIA HAyIll 3HAXOAUTHCS
JUIIE B TMOYATKOBIM CTajii CBOrO BUBYECHHS, IO MOPOKYE YHCICHHI TUCKYCIT 1
BIJICYTHICTh YCTaJIEHUX TOYOK 30py 3 I[bOTO MHUTAHHSI. A MOTHBYBajbhbHa YacTHHA
pillieHb KOHCTUTYIIMHUX CYIIB B IIbOMY KOHTEKCTI € OCOOJMBO I[IHHOIO, OCKUIBKU Y
Hiil MICTUTBCA AJIpO YChOTO PILIEHHS - PAaBOBa MO3UIlIsA. Y penakiii 3akoHy YKpaiHu
“Ilpo Koncturymiitamii Cyn Yipaiau” Bin 13 nmunus 2017 poky B oimiiiHy mpakTUKy
3IMCHEHHS KOHCTUTYIIIMHOTO KOHTPOJIIO OYJIO BBEICHO TEPMIH “HOpUANYHA TIO3UIIIS”,
aky “KoHcrutymiiinuii Cyn BUKIAZae y MOTHBYBAJIbHIM Ta/ab0 pe30IIOTUBHIN
YaCTHHI pIIlIEeHHS, BHCHOBKY~ [28], M0 [ga€ MmiJCTaBd BBaXXaTH, IO OpraH
KOHCTUTYIIIHHOTO KOHTPOJKO B YKpaiHI HAJIJICHUNW KOMIETEHIIED ‘‘HEraTMBHOI
HOPMOTBOPYOCTI” HAa 3aKOHOJABYOMY piBHI. Y [bOMY KOHTEKCTI BaXIJIMBOKO €
xonuemntis T. O. Lumbanicroro, 3a axoro pimenHss Koncrurymiitnoro Cyny Ykpainu
SK aKTH 31 CKJIAJHOIO TIPAaBOBOIO MPHUPOIOI0 € IMPABOBUMU aKTaMHU y BHUIIAJKaX,
nepen0aueHux 3aKOHOJABCTBOM, MAlOTh HOPMAaTUBHUW 3MICT, MPOT€ HE €
HOPMAaTUBHO-NIPABOBUMH aKTaMH B TMOBHOMY PO3YMIHHI IIbOTO TOHSTTS: MOXYTb
HaOyBaTH  XapakTepy  IOPUAWYHOTO  TpEHeAcHTY W XapaKTepu3yBaTHCS
NPEIOIMIIIMHICTIO 1 caMe€ TOMY € OKPEMHM, CIEIllaJbHUM PI3HOBUAOM IMPaBOBHX
aKTiB, a TAKOXX JOMOMIXKHUM JixepesioM (hopmoro) mipasa [122, c. 47].

Ha HopmaTtuBHHMI xapakrep mnpaBoBux mno3umiii Koucturymiitnoro Cymy
VYkpainu BkazyloTh iX BimactuBocTi Ta ¢yHKii. FOpuauuHi mno3uiii MaroTh
3araJpHOOOO0B'I3KOBUI  O(iLiiHMI XapakTep, HaOyBalOThb (OpMH pilIEHb, SKI €
JDKepeJioM  TpaBa.  3arajdbHOOOOB'S3KOBUIM  OQIIIAHUNA  XapakTep  pillleHb
Koncrurymiinoro Cyny VYkpainu Bu3HadaeTbes ctarteto 151-2  Konctutymii
VYkpainu: “pimieHHss Ta BUCHOBKH, yxBajieHl Koncrutymiiitnum Cynom VYkpainu, €
000B’SI3KOBUMH, OCTaTOYHHMHM 1 HE MOXYTh OyTH ockapkeHi” [28]. [Ipore y 4. 2 CT.
92 3akony VYkpainu “Ilpo Koncrurymiitnuit Cyn” BkasyeTbes, 1m0 “KoHcTuTymiitHui

Cyn Moxxe po3BHBAaTHM 1 KOHKpeTH3yBaTH IopuanuyHy mnosumniro Cymny y cBoix
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HACTYIHHUX AaKTaX, 3MIHIOBAaTH MOpuanyHy no3uuiro Cyay B pa3l CyTTEBOI 3MIHU

HOPMAaTHBHOI'O PETYNIOBaHHs, sIKUM KepyBaBcsi Cyl Mpu BUCIIOBJIEHHI TaKoi MO3ULIIT,
ab0 3a HagBHOCTI OO ’€KTMBHMX MiACTaB HEOOXIAHOCTI MOKPAUIEHHS 3aXHUCTY
KOHCTUTYIIIHHUX TIPaB 1 CBOOOJ 3 ypaxXyBaHHSIM MIKHAPOMHUX 3000B’s13aHb YKpaiHH
Ta 3a YyMOBU OOrpyHTyBaHHs Takoi 3MiHM B akti Cymy” [28]. Ilig ropuanaHuMu
NO3ULIAMH KOHCTUTYUIMHHUX CYIIB CI1J PO3YMITH NPAaBOBlI BUCHOBKH Cydy, L0 €
pEe3yabTaToOM IHTEpIpeTalii CyIoM KOHCTUTYI[IHHUX HOpPM, TIyMauy€HHsS HUM
KOHCTUTYILIMHOTO CEHCY TMOJIOKEHb YMHHUX 3aKOHIB, IHIIMX HOPMAaTHMBHUX AaKTiB.
Bupaxkena B pilieHHI Cyay IOpHUAMYHA TO3UINSA (FOPUAMYHI TO3HULIT) II0J0
KOHCTUTYIIIHHOCTI KOHKPETHOTO akTa abo0 HOpPMH € 3pa3koM (MPaBUIIOM), SIKUM
NOBUHHI KEpyBaTHCSl 3aKOHOAABYl, CYJIOBI Ta IHIII OpraHW, MOCaJ0BI O0COOM mpu
BUPIIIIEHH] MUTaHb B paMKaX CBO€i KOMIETEHI[I CTOCOBHO AHAJIOTIYHHUX 32 3MICTOM
akTiB, HopMaMm. llpm TakoMy BHKOPHCTAaHHI IOPUIUYHI TO3WIII MOXYTh MaTh
CaMOCTIiHE 3HA4YE€HHSI 1 BUKOPUCTOBYBaTUCA O€3 pillIeHHS Cyay B LUIOMY. Y
3aKOHOTBOPYOMY TMPOLIECI TAaKOK BHUKOPHUCTOBYIOTHCS HE CTUIBKM PILICHHS CYLY,
CKUIbKM  BUpoOieHl iM  ropuauuHi  no3uuii. HOpuauyHumu — mo3uiisiMu
Konctutymiiinuii  Cyn YkpaiHM  CTBOPIOE  THIOBI  MpPaBOBI  HOPMH, IO
BUKOPUCTOBYIOTBCS B IMPABOTBOPYIM  AISUTBHOCTI. ToMy IOpUJIMYHI — MO3HUIIIT
Koncturyuiiinoro Cyny YkpaiHu MiCTSTh yC1 HEOOX1H1 €JIEMEHTH JKepenia Ipasa.

Pimenns Konctutyniitnoro Cyny YkpaiHu uepes cBoi XapaKTepUCTUKH OIU3bKi
710 HOPMaTUBHO-NPABOBUX AKTIB, aJie JKEepesiaMH MpaBa B KJIACHYHOMY PO3YMIHHI HE
€. Jlo MmoTuByBanbHOI YacTuHU pimenb Kouctutyuitnoro Cyny Ykpainu Ha piBHI
3aKOHY BCTaHOBJIEHAa OCOOJIMBAa BUMOra, a caMme 3a3HaueHHs “‘TonokeHb KoHcTuTywii
VYkpainu, BianoBiHO 10 skux Cyn oOrpyHTOBYE pilieHHs” [28] .

Sk TeopeTHUKo-mpaBoBa KaTeropis, BMOTUBOBAHICTh KOHCTUTYIIMHUX PpillleHb
30A€TbCSI OAHMM 13 TUX IIUMTaHb, LIO JIETKO XapaKTEPU3YEThCS 3a JONOMOIOIO
KJIJACUYHOTO MIJXOAY: AOCTAaTHbO PO3PI3HATU KOHCTUTYLIMHI PILIEHHS, SIKI MarOTh
CYIOBUH XapakTep, BiJl THX, SKi HE MalOTh LIbOIO XapaKTepy 1 CTBOPIOIOTH MPABOBI

HOPMH, TOOTO, 3aBKAM Y KIACHUYHIM TEPMIHOJIOTIT MarOTh MEBHUM MOJITUYHUM


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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akueHrt. IIpore, equHe TBEpIKEHHS, IKE€ HE N1JUISITa€ CIPOCTYBAHHIO, MOJISITAE Y TOMY,

110 CY/IOBI PillIEHHs] TOBUHHI OyTH MOTHBOBAH1, HE3aJIEKHO B1Jl BUIY FOPUCIUKITIT.
[Tonepenqubo 'y JOCHIIKEHHI BKa3yBajoCs, IO BMOTHBOBAHICTh CYIOBUX
pillieHs, MoXke OyTH mpencTaBieHa y ¢opMi CHIIOTI3MY: HOpMa € OCHOBHOIO
nepeyMoBOl0, (akT - MEHIIOK MEpPeayMOBOIO, a caMme pIIIeHHS - BUCHOBKOM.
BMmoTrBOBaHICTh  pilIEHh KOHCTHUTYUIMHUX CyAiB, 3BUYAilHO, TakoX MOXKHA
OXapaKTepus3yBaTH 3rajaHUM METOJOM, 3 TIEO PIZHUIECIO, 110 OCHOBHOIO
NepPeaYMOBOIO TYT € HOPMH KOHCTUTYIIII. SIKIII0O HEMA€E MKOJHUX CYMHIBIB a00 CIIOpPiB
IOI0 iICHYBaHHSI HOPMH, BMOTHBOBAHICTh HE MOTPIOHO, 1 JOCHUTH JIHUIIIE TiATBEPIAUTH
BIJIMOBIAHICT, 3a JIONIOMOTOIO Bi3yBaHHs. 3aTe IPOCTUH CHJIOTI3M, HAaBIIAKH, €
HEJOCTATHIM Y BHUMAJKYy HasBHOCTI CIPABKHBOIO CHOPY. AJ’Ke HACHpaB/l HIKOJIU HE
HUAeThCS TPO ICHYBaHHS camMoi KOHCTUTYILIMHOI HOPMH, fKa CIYT'YE OCHOBHOIO
NepeayMOBOI, a Mpo i1 IPUAWYHY KBajiikailiro Ta, 3arajoMm, Mpo CEHC TEPMIiHIB
OCHOBHOi IE€pEeAYMOBH, IHIIMMH CJIOBaMHU, MNpo TiaymadeHHs. OTxe, HEoOX1JIHO
OOTpyHTYBaTH 3HAYEHHS 1 MOSCHUTHU XiJ MIpKyBaHb ayJUTOPii, a 3pOOUTH 116 MOXKHA,
3BEPTAIOYMCh JIO HOBOTO CHJIOTI3MY, SIKH MOKHAa Ha3WBaTH BTOPUHHHM, OCHOBHA
IepeyMoBa SKOTO € BHUCHOBKOM TOMEpPEAHBOTO cuiorismy. OuYeBHIIHO, IO Taka
MOJIeJIb JOCUTH CIIPOIIICHA 1 MiJ] Yac peajqbHOTO PO3MISALY CIpaBU MoOXKe OyTH OLIbIIE
NOCJIIOBHUX CHJIOTI3MIB, JI€AKl MEPEAyMOBU MOXYTh 3aJUIIATUCA HESIBHUMH, alie
CTPYKTYpa 3QJIMIIAETHCS TIEO K: PIIIEHHS OOIPYHTOBYETHCS MOCUIAHHSIM HA TEKCT
HOPMH KOHCTHUTYIIil, sSKa TIYMauuTbCs 3 YypaxyBaHHSIM OOCTaBWH 3BEPHEHHS
KOHKPETHOTO cy0'ekTa. BMOTHBOBaHICTh MOBUHHA MPOAEMOHCTPYBATH, 110 Y PIlICHHI
OopraHy KOHCTUTYIIIWHOI IOPUCIUKIII BpaxOoBaHl HE JIMIIE 3aKOHOAABYl HOPMH, a U
3arajpHl NPUHIMIN KOHKPETHOI MpaBOBOi cUCTeMU. BapTro BpaxoByBaTH T€, ILIO
IIpaBOBa TO3UILS - a PIICHHS OpraHy KOHCTUTYIIIHHOTO KOHTPOJIO, K paHiiie 0yio
BKa3aHO, MICTSATh BIJMOBIJHI MO3HUIIIT - € HAJIEKHO BMOTHBOBAHOIO JIMILIE YE€PE3 CBOIO
BIIMOBIAHICT, BUIIIA HOpMi (HOpMI OCHOBHOTO 3akoHy kpainu). Ilporuec
OoOTpyHTYBaHHS 11 BiMOBITHOCTI Ma€ MPOJAEMOHCTPYBATH, 1110 BMOTHBOBAHICTh MOXKE
BB)KATHUCSl HAJICKHOIO JIMIIE 3a MEBHUX YMOB. HemocTtarHpo, 1100 TBEpIKECHHS, SIKi

CIIYTYIOTh OCHOBHUMHU TIEPEIyMOBaMU MEPBUHHUX a00 BTOPUHHHX CHJIOTI3MIB, OyiIu
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OUIBII 3araJlbHUMU, HI’K BJIaCHE KOHCTUTYI[1MHI pilieHHs. BoHu (epeyMoBH) TaKkox

MOBUHH1 OyTH PaBOBUMH HOpMaMH, TOBUHHI 3aliMaTH B IPaBOBOMY MOPSJIKY PIBEHb,
BULIMK 3a TOW, KM BOHU MOKJIMKAHI OOIpyHTOBYBaTH, 1 HapellTi, pilieHHs a0o
TIIYMa4eHHS KOHCTUTYIIIMHOTO TEKCTY IIOBHHHI CIIpaBJi BIJAMOBIIATH 3arajibHAM
3acajiam, Kl € BUIIMMH I1I0JI0 THTEpIpeTaTopa.

SKmo cmovarky poO3NISIHYTH MUTAaHHSA 1€papXIYHOTO PIBHS IUX MEPEIYyMOB,
CJIIJT 3a3HAYUTH, 110, X0Ua BOHU O€3MEPEUHO MAIOTh BUIIUHN CTYIIHb 3aTaJIbHOCTI, HIXK
pillieHHS, SIKI 3 HUX, BHBOIATHCS, OJHAK, HEMOXKJIMBO 3pOOUTH BHCHOBOK, IO BOHHU
MaloTh BUINY IOpUAUYHY cuily. He iCHye TiCHOTO 3B'SI3Ky MiXK CTYTIEHEM 3arajibHOCTI
PaBOBOi MO3MIII Ta pPIBHEM, HAa SIKOMYy BOHAa 3HAXOIUTHCS B 1€papXii MpaBOBOTO
nopAnKy. MokHa BUKOPUCTATH MPOCTUM KPUTEPINA JJIsi BUSHAYEHHS LIbOTO PIBHS: I
MO3UIlli BBAXKAIOTHCS BUIIMMH 32 HOPMH, SKI MOXYTh OyTH CKacoBaHi a00 BH3HaHI
TaKMMH, 10 BTPATWJIW YWHHICTH 4Yepe3 CYNEPEUYHICTh 3 HUMHU. TakKuM YHHOM, Y
BUIAJKY, KOJM Cyl IHTEPIPETYE€ 3aKOH Yy CBITIl KOHCTUTYLIi, ITOJIO)KEHHS
KOHCTUTYIIIHHOTO TEKCTY MOBUHHI PO3MISIATUCS K OUIBII 3arajibHi, HIXK ITOJOXKCHHS
3akoHy. [HmmMI npuknaag Oyae 1me Oulbll SCKpaBUM: CHUTYyallis, KOJIM OpraH
KOHCTUTYIIIHHOTO KOHTPOJIO I1HTEPHpPETyE KOHCTUTYIIIO Y CBIiTIl ii mpeamOymw.
[TonoxxeHHs KOHCTHUTYIIII, SIKE€ HE BIAMOBIIae mpeaMOyii, HE MOXKe OyTH CKacOBaHE
yepes 1e. OTxe, xoua npeamOysna € OUTBII 3araJibHOK, BOHA HE Ma€ BUIIOT I[IHHOCTI,
HIDK OCHOBHMM TEKCT KOHCTHTYIIi. B 6ararbox BUmIajkax, MepeayMoBa, sika CIYTye
OCHOBOIO BTOPMHHOTO a00 TPETHHHOTO CHJIOTi3MY, HE € MPaBOBOIO HOpMOK. BoHa
HABITh HE BIJAMOBiJAa€ 30BHINIHIM BUMOraM HOpMaTuBHOI (opmu. lle cTocyerncs,
HaANpUKIaJ, TPaMaTUYHUX MPUHIHUIIIB, K1 YACTO BUKOPUCTOBYIOTHCS VIS 31MCHEHHS
1HTepHpeTalii 1 Kl € HayKOBUMH MPOMO3ULISIMU, IO OMUCYIOTh MOBHI (DaKTH, TaKi K
“y ¢paHiy3pKiii MOBI TemepilmHii 4Yac iHAMKATHUBY € (a00 HE €) eKBIBaJIEHTOM
HaKa30BOro crocoOy”. BoHu MOXyTh OyTH ICTHHHUMH a00 XUOHHMMH, 1 OpraH
KOHCTUTYIIHHO1 IOPUCAMKIIII, IKUIl BUKOPUCTOBYE OJHY 3 IIUX MEPEyMOB, 3A1HCHIOE
MOTHBYBaHHS CY/JIOBOTO PIIICHHS, IPYHTYIOUMCh Ha HAyKOBIM iCTHHI. AJie HacIpaBi
MOTHBYBAHHS SIKpa3 TaKd HE € aKTOM 3HaHHS, a € aKTOM BoJi. BMOTHBOBaHiCTh Ma€e

HA METI TEPIIONOYaTKOBO HE BCTAHOBIIOBATU ICTHMHHICTH a00 XUOHICTH HOPMU
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3aKOHOAABYOTO AaKTa, a JHIIE KOHCTHTYIIHHICTH a00 HEKOHCTUTYMIHHICTH, TOOTO

BIIMOBIAHICT, 200 HEBIAMOBIAHICT, KOHCTUTYINI. Ile o3Hawae, MmO TpamMaTuyHi
OPUHIMIMN, TPO SIKI WAEThCS, MOXKYTh BHUIIPABJOBYBATH 1HTEPIPETALIIO JIMIIE TOI,
KOJM BOHM CaMl € HE HAayKOBUMH KOHIICMLISAMM, a YMHHUMU HOpMamu. Hopmu
KOHCTUTYIi, SKI IO3BOJISIIOTH IHTEPIIPETYBATH 3aKOH, MAIOTh HAWBHILY IOPUIUUYHY
cuily B JepkaBl. BoHM € OuibIl 3araJilbHUMH, HIK 3aKOH, 1 3BICHO CYNEpPEUYHICTh
3aKOHY LIMM HOpMaM € MiJICTaBOIO Ui BU3HAHHS HOro 4u OKpeMUX MOro mojiokeHb
HEKOHCTUTYIIHHUMHU. 3 I[OTO MOXXHA 3pPOOUTH BAXKIMBUU BHCHOBOK: IO
POaHaII30BaHUKA MiAXia (32 JOTIOMOTOI0 CHJIOTI3MIB) JIO3BOJISIE, BMOTHBOBYBATU
pIllIEHHS] KOHCTUTYLIMHUX CYAIB JIOTIYHO BIPHO, OCKIIBKHM MOMXJIMBO BHBECTH
BHCHOBOK 3 BHKJIAQJICHUX IEPEIyMOB, ajie¢ HE 3aBKIAN IOPUIWYHO BIPHO, OCKITBKH
OCHOBHA IEpelyMOBa HE MOXE B YCIX BUIIAJKaX BBaXarucs OyTH BUILOIO MPABOBOIO
HopMmoo. [IpoTe 1eli BUCHOBOK HE OXOILTIOE MPOIIEC MOTHUBYBaHHS PIllIeHb OpraHiB
KOHCTUTYUIMHOT IOPUCAMKIII B NOBHOMY OO0CS31: HI IOPUIWYHO, HI JIOTIYHO.
MoTtuByBajibHA YacTHHA PIIIEHb KOHCTUTYLIMHUX Cy[iB HE BigoOpakae MOBHICTIO
TOW 1HTEJNEKTyaJbHUN TMpOIEC, SKUH MPHU3BIB [0 BHUCHOBKY, IO MICTUTbCA B
PE3ONIOTUBHIM YacTWHI. Y TIpoOIeci NPUAHATTS PINICHHS aBTOp IIyKae OUIBII
3arajpHy MEepeayMOBY, sika O OXOruioBajia Horo MipkyBaHHs. [1oTiM BiH npeacTaBisie
IO MEPEAYMOBY SIK HaOlp JaHUX, 3 KX BIH BUBOJIUTH PILICHHS, 1 came Lel mpouec
BiJI0Opaka€ y MOTUBYBAJIbHIN YaCTHHI pillIeHHS. Y BUMAIKy BTOPUHHOTO CHIIOTi3MY,
HaMpUKIaA, CIOYaTKy BU3HAYAIOTh TIYMAdeHHS KOHCTHTYI[IHHOTO TEKCTY, 3 SIKOTO
MOYXHa BUBECTH BHCHOBOK, a TOTIM HPUHLMUIHN TIyMau€HHS, KU MiATBEPIKYIOTh
HaJaHUI TEKCTY CEHC.

[HIIMMKM  clloBaMHU, OpraH KOHCTUTYLIMHOI IOPUCIOUKINI, SKUH YXBaIO€
pIIIEHHsI, 3aCTOCOBYIOYM KOHCTHUTYIIII0, CAMOCTIMHO (DOPMYy€E OCHOBHI IEpEayMOBH
CHJIOT13MIB, SIKi BiH BUKJIana€e. FOpuanyHuii akT opraHy KOHCTUTYLIHOTO KOHTPOJIO
€ aKTOM BOJI1: BIH BUXOJUTh B1J KOMIIETEHTHOI'O OpPraHy, MPaBOBI MO3MUL1i, BUKJIAJAECH]
y TakoMi akTi, MalOTh O0'€KTHBHE 3HAYEHHS HOPM IIpaBa, 3HAUYEHHS Ta PO3YMIHHS

SAKHUX HiI[CI/IHIOeTBCSI HaJICKHUM 06TPYHTyBaHH$[M 13 3a3HAYCHHIM HOPM OCHOBHOIO
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3aKOHY Ta BIJOOpaXEHHSIM MPOLECY MIPKYBaHHA, a OTXKE XapaKTEPHUCTHUKOIO

BMOTHBOBAHOCTI.

3HaYeHHS BMOTHMBOBAHOCTI pIUIEHb OPraHiB KOHCTUTYLIAHOTO KOHTPOIIO
CYTTEBO BIJPIZHAETHCS BIJ 3HAUCHHS BMOTHMBOBAHOCTI pIllleHb CYAIB 3arajbHOi
topucaukuii. IIpore, HaBITH KONM 1€ YITKO HE HepeadaueHO 3aKOHOIAaBCTBOM, BOHU
(pllIeHHsT KOHCTUTYUIWHUX CYHIB) 4YacTO PETENIbHO BMOTMBOBaHI. Skmo O copasa
CTOCyBajlacsi JIMIIE YWUHHOCTI HOPMM 3aKOHOJABYOTO aKTy, CyAd MIr OW 4YacTo
OOMEXUTHUCS IIUTYBAHHSIM HOPM 3aKOHOJIABCTBA, SIK1 BIH BPAXOBYE I1]] 4aC MPUNHATTSA
pimeHHa 1o cyTi crnpaBu. CTBOPIOIOYHM BpPA)XCHHs, IO KOHKPETHE PILMICHHS HE €
YUCTUM HPOAYKTOM BUIbHOI BOJI, @ BUBOJUTBHCS 3 BHILOI IOPUANYHOI HOPMH,
MOTHBYBaHHSI B1JOOpaka€ 3aCTOCYBAaHHS JEKIJIbKOX THIIB a00 piBHIB NOBHOBAXXEHb.
3BICHO, TMepIIe IOBHOBAXEHHS O03HAUYa€ MOXJIMUBICTh pPO3MIAAATH BU3HAYCHY
KaTeropiro crnpaB 1 MpuiiMarv pillleHHS BUIBHO Ta HeynepemkeHo. lle Takox
NOBHOBA)XCHHSI CTBOPIOBATH IIUIIXOM IHTEpIIpeTalli MpaBoBY MO3ULIIO, SIKA BOJOAIE
O3HAKOI0 3arajbHOO00B'I3KOBOCTI. MOXKHA CTBEpKYyBaTH, 10 MPaBOBa MO3MIIIS, K
OPOAYKT MPOLECY TIYMau€HHS KOHCTUTYI[IHHOI HOPMHU, HE MA€ Ti€i K HOPUAMYHOL
CWJIH, 110 ¥ caMa KOHCTHUTYI[IHHA HOpMA 1 [0 BOHA € 3araJIbHOOOOB'SI3KOBOIO JIUIIIE 32
(dopmo10, a HE 3a MPEIMETOM PETYJIIOBAHHS, OCKUIBKU BCTAHOBIIIOE NEPEIYMOBH, SIKI
HEe 000B'A3KOBO OyIyTh BHKOPHUCTOBYBAaTHCH JJIsI HACTYITHWUX BHUCHOBKiB. Hacmpasni,
MOTHBYIOUH 1 MyOIIKYIOUH IO MPABOBY IMO3HUIIII0, OPTraH KOHCTUTYIIIHHOTO KOHTPOJIIIO
BCTAHOBJIIOE, IO BIATENEp caMe TakKa MO3HUllisl, CIyryBaTUME OCHOBOK st
aHaJIOT1YHUX pileHb. MOXKHA 3anepedyBaTH, 10 1HII OPTaHu BJIay MOB'sI3aH1 TAKOIO
IIPaBOBOIO TO3MITIEI0, OCKIJILKM BOHA cama Hajaial Moxke OyTu iHTeprpeToBaHa. Lls
0COOJIMBICTH 1 MPUPIBHIOE MPABOBY MO3UIIIIO 10 KOHCTUTYIIHHOTO TeKCTy. CripaBxKHIM
KOHCTUTYIIIWHUNA KOHTPOJb, IO 3AIMCHIOETHCA BIANOBIAHUMHU OpraHaMu, €
PETPOCIEKTUBHUM, OCKIIBKH TIYMAYEHHsI BU3HAUA€ 3HAUCHHS, IKE IIEPBICHUN aBTOP
nepeadayaB 3 MOMEHTY CTBOPEHHSI HOPMH, 1 1€ TEKCT, JEeTaji30BaHUN Ta
PO3’SICHEHUH, 3aCTOCOBYETHCSI 3 MOMEHTY IPUUHATTSA a00 ONPUIIOIHEHHS HOPMHU, a
HE 3 MOMEHTY O@QiuiiHOro TiymMadeHHs. BOHO K, y CBOIO uepry, HaJaeThcs 3

ypaxyBaHHIM BX€ ICHYIOUOI MpoOiIeMH, sKka BUHHUKIIA MiJl 9ac 3aCTOCYBAaHHS HOPMHU.
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Bapro mie nonaru, mo cepex HOpM, SKI MOXKYTb OyTH 00'€KTOM TIIyMau€HHS TaKUM

YUHOM, € TaKOX Ti, 110 PEryITIOI0Th BJIACHY KOMIIETEHIII0 1HTeprnperaropa (opraHy
KOHCTUTYLIMHOT IOPUCAMKIIT), SIKUA TaKUM YMHOM OTPUMYE 3aci0 JJIsl PO3IIMPEHHS
BJIacHOi kommeTeHIli. HaiisickpaBimmM  TNPUKIAIOM  BHUKOPUCTaHHS  TaKOTO
NOBHOB&)XEHHsSI €, NPUPOIHO, cmpaBa Mapbept mnporu Menicona. Ilpakrtuyna
peamizaiis 3raJaHoro TOBHOB&)XEHHSI BIHUCYETbCA B JOMIHYIOUY MOJITHYHY
CUTyallillo: BOHO TMOBMHHa OyTu a0o JeriTumMoBaHe, abo 3amepedeHe. UYepes
HEMOXJIMBICTh  CTBEPJAUTH MOT0 JIETITUMHICTh, MOTPIOHO HOr0 3alepeyuurTH.
BMmoTuBOBaHICTh € 1HCTpyMEHTOM IbOoro 3amepeueHHs. Came g Toro, mob
OPUMHATH KOHKPETHE pIIICHHS, SKE Ma€ Ha MeTl 3a0e3NeYuTH HEyXUIIbHE
3aCTOCYBaHHS ICHYIOUOi KOHCTUTYI[IHHOI HOPMH, BMOTUBOBAHICTh 3aIlyCKa€e MPOLEC
TIIyMa4€HHsI, TOOTO PETPOAKTUBHE CTBOPEHHS 3arajbHUX MPaBOBUX IMPOMO3UIIi, 1110
MO>KE MPU3BECTHU 10 BU3HAYCHHS] OPTaHOM KOHCTUTYIIITHOTO KOHTPOJIIO HOT0 BIACHOT
KOMIIETEHIII].

3aBOSKM  CBOiM  CTPYKTYypl BMOTHMBOBAHICTH  JIO3BOJISE  MPEACTABUTH
KOHCTUTYLIMHE pilleHHs $K cnenu@ivyHe JpKepeno ImpaBa, L0 € CIocoOoM
CTBEp/KYBaTH, IO MPaBOBa IMO3WINS € OOOB'SI3KOBOIO, a ICHYIOUWW TPaBOBUI
nopsAIoOK BuUMarae ii qorpuManHsg. Came 1ie O3Hayae, 10 MpaBoOBa MO3MILS OpraHy
KOHCTUTYLIMHOTO KOHTPOJIO € OOOB'SI3KOBOKO JJI 3aCTOCYBaHHS BIJIHOCHO
Koncturytii. Takum ynHOM, ITpaBOBa MO3HUIIIsI BOYIOBYETHCS, 3aB/ISIKU CTBEPIKEHHIO
il HOPMaTUBHOTO XapakKTepy, B CUCTEMY JIETITUMAIlii, [0 OXOIUIIOE MPABO 1 AEPKaBy B
nitomy. OpHak, MPOCTUH aHali3 IOKa3zye, IO Hi KOHCTUTYLIWHI pIllIEHHS, Hi
IPUHIIUIHN, SKUMH BOHH MOTHBYIOTHCS, HE MOXKHA BBAXKaTH IOPUIUYHHUMHU HOPMAMH.
TnymaueHHs HE € aKTOM 3HaHHS, a akToM BOJl. TioyMauuTH O3HA4Ya€ BU3HAYATU
3HAYCHHS, BUOMPATH MK KUJIbKOMa MOXKJIMBHMH 3HaYeHHSAMH. O HAK KOHCTUTYIIIIHA
HOpMa HE MOXE MaTu KUIbKa 3HaueHb. HaBiTh HE CTUIBKHM, 11O HOpMa ‘“‘Mae”
3HaYEHHS. 3T1HO 3 YUCTOIO TEOPIEI0 MpaBa, Mpono3uilis y ¢popmi “skiio X, To Y mae
OyTH”, 3a NMEBHUX YMOB MO)XE€ MaTH 3HAYEHHS HOPMHU IpaBa. ToMy 1ie HE HOpMa, siKa
Ma€ 3HAYCHHS, OCKIJIbKM BOHA caMa € MM 3HAYCHHSM, a JIMIIC il TEKCTOBE

BHPAKXCHH:I. Came BOHO 1 nimmrae TIIYMAQYCHHIO, 4 BU3HAYCHH WOT0o 3HAYCHHS - 11§
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BU3HAUYCHHSI HOPM, $IKE BOHO MICTUTh. 3 LbOIO BUIUIMBAE BAXKIUBUU HACHIIOK:

IIpaBOBa MO3UIliSI CTBOPIOETHCS OPTraHOM, SIKUM 3aCTOCOBYE KOHCTUTYIIHHY HOPMY, Y
MOMEHT 11 3aCTOCYBaHHS Ta 34 JONIOMOIOI0 TIIyMAY€HHS.

He moxHa Takok BBaXkaTH, 110 TIIYMA4€HHsI TEKCTY KOHCTUTYIIT caMe 1o co0i 1
BIJIOKPEMJICHO BIJ TEKCTY, JIO SIKOTO BOHO BIIHOCHUTHCS, MOXKe OyTH BU3HAHE HOPMOIO,
3/1aTHOI0 OOIPYHTYBaTH IIACHICTh PIIIEHHS, OCKIUIbKH, SIKIIO TIyMay€HHsS Ma€ Ha
METl HaJaTHh 3HAUYEHHS HOPMI SIK TEKCTY, /IO SIKOTO BOHA 3aCTOCOBYETHCS, TaK 1
KOHKPETHOMY DIIIEHHIO, sIKE 3 HhOTO Ma€ BUBOJUTHCH, BOHA HE BUXOAUTH BiJl aBTOPA,
BIIMIHHOTO BiJl OpraHy, SKUA TpUHHSB 1€ pimeHHs. OCKIIbKA BOHO HE MOXE
3aMIHUTH TIPABOBHH MOPSIOK 1 HAJIaTH caMoMy c001 00'€KTUBHE 3HAYCHHSI HOPMH JIJIS
KOHKPETHOTO pIllIeHHs, SKE€ BOHO TMpUHAMAaE, 1€ pIlleHHS MOXe MaTH JIHIIe
cy0'eKTHBHE 3HAUYEHHS IOPUINIHOI HOPMH. 3PEIITOr0, Hi MpaBuIIa 1 MPUHITUIIH, HA SIK1
MOCHJIAIOTHCS CY[I OpraHy KOHCTHUTYIIWHOI IOPUCIMKINI, HE MalOTh HOPMATHBHOTO
XapakTepy, a OTXKE€ 3HAaYHOI MOPUAMYHOI I[IHHOCTI. Y Mpoleci MOTUBYBaHHS
BCTAHOBJIIOIOTHCS 3B'A3KM MDK PI3HUMHU MIAXOJaMU, MPUHIIMIIAMHU Ta KOHIICHI[ISIMU.
Ile TBepmKEeHHS MIATBEP/UKYEThCS THUM, IO Oyab-fKa MEpeIyMoBa, sKa Mae
HOpMaTUBHY (GopMy, MOXKe OyTH TIOB's3aHa 3 1HIIOIO MEPEAYMOBOIO, III0 MA€E Ty CaMmy
dbopmy. AJie IiCHYBaHHS TaKoro »3B'A3Ky HEAOCTaTHHO, 100 HaJaTh TMepIIin
nepenaymMoBl OO'€KTHBHE 3HAau€HHs NpaBoBOi HOpMU. [loTpiOHO Takok, 10O Apyra
nepeayMoBa Maja HOPMAaTWBHHUU Xapakrtep. IHakmie kaxyuu, gopma 3B'S3Ky MIXK
JIBOMa TepeayMOBaMU 3aJICKUTh JUIIe BiJ (OPMH LMX MEPEAYyMOB, a HE BiJ iIXHbBOI
npupoau. BomgHowac, mpupoma 1 3HaUEHHS LUX TMEPEAyYMOB HE MOXYTh OyTH
pe3yabTaroMm Jiniine (OpMH IXHBOTO 3B'SI3KY.

BMOTHBOBaHICTh pillIeHb KOHCTUTYLIMHUX CY/AIB CTOCY€ETHCSI OCOOIMBOTO TUITY
IOPUIUYHOTO MOTHUBYBaHHsS, a came, THUIly MOTHBYBaHHS, $IKE BHUKOPHCTOBYE
apryMeHTH, 3aCHOBaHI Ha HOpMax KOHCTUTYLIHHOTO IpaBa JJisi BUPIIICHHS CIPABH.
KoHcTuTyLIliHE TPAaBO HE € MPOCTUM JJIs1 PO3YMIHHS, K 1I€ MOXE 3AaTUCS HA MEPIIHiA
norian. SIKIo KOHCTUTYIIMHE MPAaBO BU3HAYAETHCA SK 3aKOHOIABCTBO, SIKE Ba)Kue
3MIHUTH, HDK 1HIIE TaJly3€B€ 3aKOHOJIABCTBO, TO OPraHiuyHI 3aKOHU TaKOX MOXKYTb

MOTPANUTH B IO KAaTErOpio, IO 3aHaATO PO3IIUPIOE ii. SIKIIO BU3HAYUTH HOTO
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rajgy3b IpaBa, IO OXOIUIIOE HOPMH HAMBHUILOIO PAaHTy B IPAaBONOPSAKY, Ha SKHAX

BUMIPIOETHCSI YUHHICTh YCIX HOBUX HOPM, TO II€ MOKE€ O3HAYATH JIMIIIE Tl TTOJIOKEHHS
KOHCTUTYI1, SIKI HE MOXKYTbh OyTH 3MiHEH1), 3BY>KYIOUM TAKUM UYMHOM IOHSTTS HAATO
CWIBHO. Y TPOIEC PO3MISAY CIpaB OpraHaMy KOHCTUTYIIMHOI FOPUCIUKIIIT MOKHA
BUOKPEMUTHU 3 OCHOBHI 3acaju:

- CnpaBa Mae OyTH pO3IIISIHYTa, @ TUTAHHS Ma€e OyTH BUPILIEHO;

- Pimenns mae Oyt BMOTHBOBaHMM, TOOTO 3 BIJOOpPaXEHHSIM OCHOBHHUX
MipKyBaHb HEIOPUAMYHUX - HAMPUKJIAJ, MOMITUIHUX, COI[IalbHUX, MOPaIbHIX
a00 EKOHOMIYHHX;

- Pimenns takoxk Mae OyTH OOrpyHTOBaHMM 3 HOPMATUBHOI TOYKH 30Dy, TOOTO
NPOTIYMa4eHNUM, BUXOJSTIH 3 HOPM KOHCTUTYIII].

S0 po3misgaTd OKpeMo, JIBl KpailHI BUMOTH, TO MOXHa 3aCTOCYBaTH iX
JOCHUTD JIETKO, aJie iX OJHOYaCHE BHKOHAHHS MOXKE BHKJIMKATH TpyaHoui. [Ipobrema
TYT MOJISITAa€ B TOMY, IO YXBAJIECHHS SIKICHOTO PIIIEHHS OPraHOM KOHCTUTYLIMHOI
IOPUCAUKIIT 3 HEIOPUAMYHOI TOYKH 30py HE 3aBXKIU € BMOTHBOBAaHUM 3 MPAaBOBHUX
3acajl. 3 IOPUIUYHOT TOYKH 30pY, YACTO HE ICHYE €JIMHOTO SIKICHOTO PIIIEHHS - X04a
1HOI € - aJie NesKl 3 MOXKJIMBUX, IOPUINYHO HE a0CYpIHHX, PIIlIEHb € COIIaJbHO,
MOpPaJIBHO TOIIO OUTHIT MPUHHATHUMHU, a 1HIIT MeHIL. Bkazany npoOnemy ajis pilieHb
OpraHiB KOHCTUTYI[IHHOI IOPUCIUKIIT MOXXHA KOHIENTyaji3yBaTH IBOMa PI3SHUMU
croco0aMu: a0o0 TMONIYK HOPUIWYHO HAUMPUUHATHINIONO PIIIEHHS 1HOI mepeadavae
cyO'exTuBHI (hakTopH; abo, SIKII0 BPaxoByBaTH OLIbII MO3UTUBICTCHKY KOHIIETIIIIO
nmpaBa - TOOTO, 1HOMI OOWpPAETHCS IOPUAMYHO IPyre HAWKpalie pillleHHS dYepes
HeropuanydHi paktopu. TakuM YUHOM, METOAOJIOT1SI BMOTHBOBAHOCTI PIIlIEHb OPTraHiB
KOHCTUTYLIMHOT FOPUCIUKIIT 3HAXOAUTHCSI MK MIOBHOIO, 00'€KTUBHOIO BU3HAYEHICTIO
1 TOBHMM CYyO'€KTHBI3M IIOJO pe3yJbTaTy IOPUAUYHOIO TIyMadeHHs. [CHyBaHHS
nebaTiB y raay3l KOHCTUTYIIMHOTO MpaBa MOXKE CBIUUTHU MPO Te, IO Cepel WICHIB
(cynniB) OpraHy KOHCTUTYI[IMHOIO KOHTPOJIO ICHY€ 3arajibHa HE3roia oo
HaWBKJIUBIIIUX MHTaHb, 1 IO CYO'€eKTMBHUN (haKTOp BiAIrpae 3HAUYHY pOJIb Y

KOHCTUTYLIMHOMY TiyMadeHHi. Kpim Toro, 3arajgpHa, HEsSBHa Ta MOBYa3Ha JyMKa
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npodeciiHol CHIIBHOTH CIYXHUTh O0'€KTUBHUM KOHTPOJBHUM MEXaHI3MOM IIIOJIO

OUIBIIIOCTI MUTAaHb, TAKUM YMHOM 3aI100Irar0uy CBaBIJIIIO.

OTtox, MOXHa 3pOOMTH  BHCHOBOK, III0 BMOTHMBOBAHICTH  PIIICHb
KOHCTUTYIIIHHOT IOPUCAMKINT TPSMO TPOIMOPIIIHO 3aJeKUTh BiJl CTaTyCy OpTaHy
KOHCTHUTYIIHHO1 FOPUCIUKINT Y KOHKPETHIM KpaiHi Ta MPaBOBOI MPUPOIH PIILICHHS, SKi
MPUINMAIOTHCS TaKUM OPTaHOM, 30KpEeMa, UM BOHU PO3IIISAAIOTHCS K CHEIudiaHuN
BUJ| JDKepesa MpaBa Yd OTOTOXXHIOIOTHCS 32 TIEBHUMHM O3HAKAMH 13 PIIICHHSIMU CY/IIB
3arajibHOi FOpUCHMKIi. JIJIsT XapakTepUCTUKU BMOTHBOBAHOCTI KOHCTUTYIIIHHUX
pillieHb CyAl HAHONTUMAIBHIIINM € JIOTTYHHUH MiIX11, 32 IKOTO MUCIIEHHEBI MIPOTIECU
XapaKTEePU3YIOThCS Yy (POpMI CHUIIOTI3MY, JI€ OJIHIEIO 13 TIEPEAYMOB 3aBXKJIU BUCTYIIAE

HOpMa KOHCTHUTYI1i 200 1HILIOTO 3aKOHOAABYOI0 aKTy, SKUI MiAJIATrae TIyMadYeHHIO.

BucHoBku 10 po3ainy 2

VY wiif 4acTuHiI JOCHIIKEHHs OyJo 3/1MCHEHO MOPIBHSUIbHO-IIPABOBUI aHai3
BUMOTHM BMOTHBOBAHOCTI JIO CYyJIOBOTO PpIIIEHHS Y KPUMIHAJIHHOMY MPOIIEC]
HaI[lOHAJIbHUX TMPaBOBUX CHUCTEM, OpraHiB MDKHApOJHOI Ta KOHCTUTYLIHHOT
IOPUCIMKIII, a TaKoXX Cepel IHIIMX EJIEMEHTIB IpaBa Ha CIPaBEAJTUBUN CyIOBUN
PO3MIIA, 110 TI03BOJIMIIO BCTAHOBUTH OCOOIMBOCTI LI1€1 IPABOBOI KaTreropii.

Cepen eneMeHTIB IpaBa Ha CIpaBEAJIUBUI CyIOBUN pO3MIIAL, K1 MependadeHi
crarrero 6 €KIUI, a takox Bmacue mpaktukoro €CIIJI, BuMora BMOTHBOBAaHOCTI
CYIOBOTO PILIEHHS € JOCUTh BA)KJIMBOIO, XO4 BOHA IPSMO HE IepefdadyeHa y CTarTi
KonBeH111i, Ta OpraHi4yHO KOHUENTYaJI3y€eThCA 3 HASBHUX MO3MUILIH €BpONECHKOro
Cyay 3 MIpaB JIOIUHHU 1 TPOCTEXKYETHCS y HAIIIOHAJIbHIN MPAaBO3aCTOCOBYIM MPAKTHIIL.

Y  HamioHaNbHUX TNPABOBUX cHCTeMax Oyld0  JOCHIIHPKEHO  BUMOTY
BMOTHBOBAHOCTI y KPHUMIHAJIBLHOMY IIPOIECi, OCKUIBKH caMe€ y I[bOMY BHIAJKY
BUMOra BMOTHMBOBAHOCTI IEPCOHAJIBHO JMJisi Cy0'€ekTa, SKHM € y4YaCHUKOM
IPOBAKEHHS, € HAJA3BMYAHO Ba)XJIMBOIO Ta JO3BOJIAE MPOCTEKUTHU X1J1 3A1MCHEHHS
IpaBOCYAJd, a TaKoK 3a0e3nedye JOTpPUMaHHS IpaBa Ha CIPABEAJIMBUN CyHOBUN
po3misiA. [ mopiBHSUIBHOTO aHai3y y bOMY KOHTEKCTI Oynu oOpaHi KpaiHu JIBOX

rpyn kpain bantii ta PecmyOmika bonrapis, a Takox PecmyOmika ®panmis Ta
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O®epneparuBHa PecnyOmika HiMmeuunHa. AHani3 HOPMAarMBHUX BUMOT JI0 CYIOBHX

pillieHb, Y TOMY YHCJII BMOTHBOBAHOCTI y MEpIIii TPy KpaiH € 0COOJHUBO IIHHUM 3
ODISIAY Ha Te, MO I KpaiHW pa3oM 3 YKpaiHOW Malld Jyke 0araro ChiuibHUX
BUXIJHUX JaHUX Tpu (opMyBaHHI Ta PO3BUTKY CHUCTEM KPHUMIHAJIBHOTO MPOIIECY.
[HI KpaiHu MPEeACTaBISIOTh KJIACHYHY POMAaHO-T€PMAaHChKY MPAaBOBY CiM'IO, fKa,
BpPaxoOBYIOUM ICTOPUYHHMI PO3BUTOK, Majla XOpPOIIl TEPEeIyMOBH i PO3BUTKY
KPUMIHAJIBHOTO Tpoliecy. ToMy BUMOTH /10 CYIOBUX PIIIEHb Yy IUX KpaiHaxX € JOBOJI
OPOrPECUBHUMU Ta CHPUSIOTh MaKCUMalbHOMY 3a0€3MEUYEeHHIO MpaB 1 CBOOOJ
JIFOMWHHA K YYaCHUKA KPUMIHATBHOTO MPOBAKEHHS.

[ToHSATTS BMOTHMBOBAaHOCTI CYJOBUX PIIIEHb Y MDKHAPOIHUX CYIOBUX
IHCTUTYLISIX Ma€ psAll BIIMIHHOCTEW MOPIBHSHO 13 TAKOKO K MPABOBOIO KATErOPIEI0 Y
HaIllOHAJIbHUX TMPaBOBUX cHcTeMax. Ili 0coOmMBOCTI 3yMOBIEHI, ITO-TIEpIIIE,
O0COONMBOIO  ayJUTOpi€r0, sIKa € aapecaroM CyIOBOTO pillleHHS 1 IS SKOi
BMOTHBOBAHICTh € CIIOCOOOM HE JHIIE Bi0OpakeHHs X0y MIpKyBaHHs Y KOHKPETHI
CYIOBIH crpaBi, ajie 1 peaizalii TOBHOBa)KCHh KOHKPETHUM MIXKHAPOIHUM OPTaHOM 3
omIAly Ha Woro MeTy Ta ropucaukiito. [Ipuknan npuitHATTS pimieHb Mi>KHapOIHUM
cyiom OOH nemoHCTpye Te, 1110, BpPaxOBYIOUM HOT0 HAJA3BUYAWHO IIUPOKY
ayJIUTOPIIO Ta KaTeropii crpas, siKi MiJJISATAI0Th PO3IVISTY, IIOHITTS BMOTHBOBAHOCTI €
HAJ3BUYAHO BAXJIMBUM 3 YPaxXyBaHHIM TIyMadeHHS HOPM 1 CHiBBIIHOIIEHHS iX
CIIPUHHATTS 3 HAIllOHAJILHUMH IIPABOBUMH CHUCTeMaMu. Y mporieci misutbHOCTI Cymy
€C BMOTHMBOBAHICTh BIJIIPA€ TEX HEMEPECIUHy poJib, OCOOJMBO BpPAXOBYHOUU
yHIKaJIbHY TPaBOBY Ipupoay €Bporericbkoro Corosy, sk HaJepKaBHOTO YTBOPEHHS
Ta MOTr0 3aKOHOJABCTBA SIK CIEUU(PIYHOTO MPABOBOIO MOPAJKY, SIKUH KOPUCTYETHCS
NIepeBaroko nepes HalioHaIbHIM 3aKOHOJaBCTBOM.

BMmoTrBOBaHICTh pillleHh KOHCTUTYLIMHOTO Cydy TMPSMO 3aJICKUTh Bij
IPABOBOi MPUPOJU LUX pilieHb. Jliana3oH TyMOK 3 MUTAHHS HOPMAaTUBHOCTI PIllIEHb
KOHCTUTYLIHHOTO Cydy Haa3Bu4aiHO mmupokuid. Llg mpobmema 6Ge3mocepenHbo
MOB'sI3aHa 3 BUBYCHHSM HOPMATHUBHOCTI PIlIEHb KOHCTUTYIIMHHMX CYIiB 1 BU3SHAHHS
OPUPOIU IUX PIIIEHb HE TUIBKHU SK CYJOBUX aKTiB, III0 MalOTh OOOB'SI3KOBE 3HAYEHHS

st 0Ci0, siIKi OepyTh ydacThb y CHpaBi, a ¥ SIK HOPMAaTUBHHUX TPABOBHUX aKTiB, IO
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HOIIUPIOIOTECS Ha HeoOMexkeHe Komo ocib. [Ipore, He3anekHO BiJ KOHIEMIT

MiIXOMy JO TIPABOBOI MPUPOAM pIllIEHb OPraHiB KOHCTUTYLIMHOTO KOHTPOJIO
KOHCTAHTOIO 3aJIMIIAETHCS T€, LIO AJPOM BMOTHBOBAHOCTI CYAOBOIO PILIEHHS Y
IbOMY BHIMAJKy € HOpMa KOHCTUTYIIi, Ta BiIacHe ii TiaymadeHHs. OcoOIMBOCTI
3aCTOCYBaHHSI TaKMX HOPM CTaHOBIIATH IMPaBOBY IMO3UINIO, SKa TSKIE JO JKepela
mpaBa 1 BIUIMBA€E Ha YCIX Cy0'€KTIB, OCKUIbKH CTa€ 0OOB'SI3KOBOIO ISl 3aCTOCYBAaHHS Y

OUIBIIOCTI TPABOBUX CHCTEM.
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PO3/ILI 3

OKPEMI IPOBJIEMHX BMOTUBOBAHOCTI CYAOBHUX PILIEHD Y
KPUMIHAJIBHOMY ITPOBAJ/I’KEHHI B YMOBAX CBbOI'OAEHHSA

3.1. IIpobsema BU3HAYEHHA KATEropiil CyI0BHX pillieHb Y KPUMiHAJIBHOMY

npoueci 3a piBHeM iX BMOTUBOBAHOCTI

Toil Qakt, mo cyaoBe pilIeHHS Yy KPUMIHAJIBHOMY IIpoleci Mae OyTu
BMOTHBOBaHE, HE MIIA€ThCcsl CyMHiBaM. [IpoTe mocTae muTaHHs, YU yCi PIlICHHS Y
KPUMIHAJIbHOMY MPOIECI MatOTh OyTH OJHAKOBO BMOTHUBOBAHI, UM JUIsl IEBHUX BUIB
pilieHb 1CHYIOTh ocoOnuBi BUMOru. Cepel HAyKOBLIB Ta IMPAKTUKIB HEMA€ YITKO
c(hopMOBaHOI MO3MIIIT MO0 PIBHIB Ta KPUTEPIiB BMOTUBOBAHOCTI CyJOBUX PIIICHB Y
KpUMIHaJIbHOMY Tipoueci. ToMy y 1bOMY pO3AUIL JOCHIIKEHHS MU CIpPoOyeMO 3
ypaxyBaHHSIM TAyMadeHHS YAHHOTO KPUMIHAJIBHOTO TIPOIIECYaThbHOTO 3aKOHO/IaBCTRA,
aHali3y CyIOBOi CTaTUCTUKHU Ta MPAKTUKH, BUOKPEMUTH PIBHI Ta KpUTEPli, SIKUMHU
MOXKHa TOCJIYTrOBYBAaTHCSl MPU BU3HAYEHHI HEOOXITHOTO 0O0CSATY BMOTHMBOBAaHOCTI
pillIeHb Y KpUMIHATHBHOMY TIPOBAJIKECHHI.

3rigHo 3 imneparuBHUMH BuMmoramu ctarti 370 KIIK Ykpainu pimenus cymy
NOBHHHO OyTHM 3aKOHHHM, OOTPYHTOBaHMM 1 BMOTHBOBaHUM. OOTpYyHTOBaHHM €
pIIlICHHS, yXBaJeHE CyJOM Ha TIiJCTaBl 00’ €KTHBHO 3’SICOBAaHUX OOCTaBHH, SIKI
MiITBEP/UKEH1 J0Ka3aMu, JOCHIKEHUMHU 1]l 4ac CYyI0BOTO PO3MIIsAYy Ta OLIHEHUMU
CyZoM BiamoBigHO a0 ctarTi 94 nporo Konekcy. BMOTHBOBaHUM € pIllIEHHS, B IKOMY
HaBEJICH1 HaJICXKHI1 1 JOCTAaTHI MOTUBH Ta MiACTaBH Horo yxBajeHHs [40].

[nmn  nponecyanbHi komekcun Ha npotuBary KIIK Vkpainm oxpemo He
BCTAHOBJIIOIOTh BUMOTY “BMOTHMBOBAHOCTI” JIO CYIOBHUX pillieHb. Tak, BiMOBITHO J0
ctatrTi 236 I'ocromgapchKoro MpoIecyaaIbHOro KOJIEKCy YKpaiHu “cyqoBe pillieHHS Ma€e
BIJIMTOBIIATH 3aBJAHHIO TOCTIOJAPCHKOTO CYIOUMHCTBA, BU3HaYeHOMY MM Komekcowm;
npu BUOOP1 1 3aCTOCYBaHHI HOPMHU MpaBa J0 CHIPHUX IPABOBIIHOCHH CYJ BPaxOBYyeE
BHCHOBKH IIIOJI0 3aCTOCYBaHHS HOPM TIpaBa, BHKJIAQJCHI B MOCTaHOBax BepXxoBHOTO
Cyny; oOrpyHTOBaHHM € DIIlICHHS, yXBajieHe Ha IIJICTaBl IOBHO 1 BCEOIYHO

3’ICOBaHUX 06CTaBI/IH, Ha SIKI CTOPOHH ITOCHJIAKOTHCA SAK HA HiI[CTaBy CBOIX BUMOT 1
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3arnepevyeHb, MIATBEPIKEHUX TUMHU JIOKa3aMH, AKl OylM JOCHIJIKEHI B CYIOBOMY

3acilaHHi, 3 HaJIaHHAM OIlIHKM BCIM apryMeHTaMm yd4acHHKiB crpaBu’ [24]. Crarta
263 [{MBIIBHOTO MPOLIECYATIBHOTO KOACKCY AYyOJIIO€ 3MICT BHINE3rajJaHuX HOPM
Tocogapcbkoro mpoliecyanbHOTO KONIEKCY: CYIOBE PINICHHS Ma€ BIANOBIAATH
3aBIaHHIO IMBLILHOTO CYJOYMHCTBA, BU3HaueHoMy MM Komekcom; mpu BUOOpI 1
3aCTOCYBaHHI HOPMH TIpaBa /10 CHIPHUX MPABOBIJHOCUH CY/ BpPaxOBY€ BHUCHOBKHU
1010 3aCTOCYBAaHHS BIAMOBIIHUX HOPM MpaBa, BUKJIAICHI B TOCTaHOBaX BepxoBHOTO
Cyny; OOIpyHTOBaHHMM € DIIIEHHS, yXBajieHe Ha IJCTaBl IMOBHO 1 BCEOIYHO
3’COBaHMX OOCTaBWH, Ha SIKI CTOPOHU MOCHIIAIOTHCS SIK Ha MIJCTaBy CBOiX BUMOT 1
3arnepeyueHb, IMIATBEP/KEHUX THMH JIOKa3aMH, sKi OyJad JOCHIKEHI B CYJIOBOMY
3acimandi” [120]. €auHa BIIMIHHICTH MOJSATa€E B TOMY, IO y TOCIOIAPCHKOMY
mpoleci Cymaus TakoX TTOBMHEH HaJaTH ‘“‘OlIHKY BCIM apryMEHTaM Yy4YacHHKIB
CIIpaBH .

BapTo 3a3HaunTtH, 1m0 KpUMIHAIBHUN MpOLEC Mae psia crnenu(iuHuX O3HaK
nopsAll 3 IHIIMMU TpolecaMu. Tak, 3aBJaHHSIMHU KPUMIHAJIBLHOTO MPOBAKEHHS €
3aXUCT 0COOM, CYCHIJIbCTBA Ta JAEpXKaBU BiJl KPUMIHAJIBHUX MPaBOMOPYIICHb,
OXOpOHAa TpaB, CBOOOA Ta 3aKOHHUX IHTEPECIB YYACHHUKIB KPHUMIHAIHHOTO
NPOBA/KEHHS, a TaKoX 3a0e3MeYeHHs] IMIBUJKOTO, MOBHOIO Ta HEYNEPEIKEHOTO
PO3CIiTyBaHHS 1 CYJOBOTO PO3MISAY 3 THM, II00 KOKHUH, XTO BYNHUB KPUMiHAIbHE
MPABOIMOPYIIEHHS, OYyB MPUTATHYTUN 10 BIAMOBIAAIIBLHOCTI B Mipy CBO€1 BUHH, >KOJICH
HEBUHYBaTHUl He OyB OOBMHYBaueHUU abo0 3acyKeHMi, >koqHa ocoba He Oyna
mijiaHa HeOOTPYHTOBAHOMY MPOIleCyaIbHOMY MPUMYCY 1 1100 0 KOXKHOTO yYaCHUKA
KPUMIHAJILHOTO MPOBAKEHHs Oylia 3aCTOCOBaHA HaJeKHA MpaBoBa mpoienypa [40].
Hagith y TekcTi OCHOBHOTO 3aKOHY YKpaiHM BUMOI'a BMOTHBOBAHOCTI PIIIEHHS €
JIMIIE y BUTAKAX BUKIIOYHO TOB'SI3aHUX 13 KpUMIHATBHUM NpOoBaKeHHAM. [lepmmii
BUIAJIOK CTOCYETHCS 3aCTOCYBaHHSAM 3alOODKHHMX 3aXO[IB “HIXTO HE MOXE OyTH
3aapelIToBaHuil a0 TpUMATHCH TMiJ] BAPTOIO 1HAKIIIE SIK 32 BMOMUBOBAHUM PIILICHHSAM
Cyly 1 TUTBKHM Ha MiJICTaBaX Ta B MOPSIKY, BCTAHOBJICHUX 3aKOHOM; y pa3i HaraJbHOI
HEOOX1THOCTI 3amoOIrTH 3JIOYMHOBI YW HOr0 NEPENUHUTH YIMOBHOBAXKEHI Ha T€

3aKOHOM OpPTraHW MOXYTh 3aCTOCYBATH TPUMAHHS OCOOHM TIiJ] BAPTOIO SIK TUMYACOBUN
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3aMmo0KHUI 3axi, OOIPYHTOBAHICTh SIKOTO IMPOTATOM CIMIECATH JBOX TOJWH Mae

oytu mnepesipera cygom” [33]. Tlomoxenust crarti 29 Koncturymii VYkpainu
BU3HAYAIOTh 3aTPUMAaHHS, apelIT 1 TPUMaHHS MiJ BapTOIO K MPUMYCOBI 3aX0H, 110
00MEXyIOTh TPaBO Ha CBOOOMY Ta Ha OCOOUCTY HEIOTOPKAHHICTH OCOOW 1 MOXYTb
3aCTOCOBYBATHUCS TIUIBKM Ha TMIJACTaBaX Ta B TMOPSAKY, BCTAHOBJIEHUX 3aKOHOM.
Koncturyuivianii Cyn Ykpainu y pillleHHI y CIpaBi 3a KOHCTUTYLIMHUM MOJAaHHSAM
YrnoBHOBakeHOro BepxoBHOi Pagm Ykpainu 3 mpaB JIOAMHU OO BiAIMOBIIHOCTI
Koncturyuii Ykpainu (KOHCTUTYIIHHOCTI) ab3aly BOCBMOIO NYHKTY S5 YacTHHH
nepmioi crarti 11 3akony VYipainu “Ilpo mimimiro” Bix 29 uepHs 2010 poxy No
17-pn/2010 BBaxkae, IO CIOBOCIOIYYEHHS “TIILKM Ha TIJACTaBaX Ta B IOPSAKY,
BCTAHOBJIEHMX 3aKOHOM' mependadae 0OOB’S30K OpraHiB JAEpXKaBHOI BIaJAM Ta ix
nocajoBux o0ci0 3a0e3meuyBaTH JOTPUMAHHS HOPM SK MaTepialibHOrO, TaK 1
npolecyaibHOro TpaBa npu 3arpuMmanHi” [106]. YV cmpaBi 3a KOHCTUTYLIMHUM
MOJAHHAM YNOBHOBaxeHOro BepxoBHoi Paam VYkpainm 3 mpaB JIIOIMHU 1IOAO
BianoBigHOCTI KoHctutymii VYkpainu (KOHCTHTYIIHHOCTI) TMOJIOKEHHS TPEThOTO
pedeHHsT 4YacTUHHU TpeThoi ctarti 315 KpumiHaiabHOro mpolecyaibHOro KOJAEKCY
Vkpainu Bix 23 nuctomaga 2017 poky Ne 1-p/2017 Kouctutyuiiinuit Cyn Ykpainu
“BUXOJIIYM 3 TMIOJOKEHb YacTHH Tepinoi, Apyroi crarti 29 OcHOBHOTO 3akoHy
VYkpainu Ta chopMyJbOBaHUX HUM IOPUIMYHHUX TO3MIIHM, a TaKoX Oepydd 10 yBaru
HaBEJICH1 MOJIOKEHHSI MIKHAPOJIHUX MTPABOBUX aKTIB MO0 3aXUCTY MpaBa JIOAUHHA HA
CBOOOJTy Ta 0COOMCTY HEOTOPKAHHICTh, BBAXKAE, 1110 MIPABO HAa CBOOOY Ta OCOOUCTY
HEJOTOPKAHHICTH HE € A0COMIOTHUM 1 MOXKe OyTH 0OMeKeHe, ajie TUTHKH Ha ITiICTaBax
Ta B MOPSIKY, BA3HAYCHUX 3aKOHaAMU YKpaiHu. OOMeKXeHHs] KOHCTUTYLIHHOTO MpaBa
Ha CBOOOJYy Ta OCOOMCTY HEJOTOPKAHHICTh Ma€ 3AINCHIOBATUCSA 3 JIOTPUMAaHHSIM
KOHCTUTYIIIWHUX TapaHTid 3axuCTy TpaB 1 CBOOOJ JIOAWHUA 1 TPOMaJsSHUHA Ta
BUKJIIOYHO Ha MiACTaBl BMOTUBOBAHOTO pimeHHs cyay” [107].

Hacrtynna cutyauis, y sikii OCHOBHHI 3aKOH CTaBUTh BUMOT'Y BMOTUBOBaHOCTI
CY/IOBOTO DIIICHHS 1€ MPOBEACHHS CIIAUMUX (PO3IIYKOBUX) JIiif, a came OIIsay Ta
o0IIyKy - “H€ JOMYCKA€ThCA MPOHUKHEHHS /10 XUTJIa YU JI0 1HIIOTO BOJIOAIHHS

0ocoOM, TPOBEIACHHS B HUX ONMAAY 4YM OOUIYKYy IHAKIIE SK 32 @MOMUBOBAHUM
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pimenHsM cyny” [33]. 3akoHonaBellb, BCTAHOBIIOIOYHM BUHATKH 13 3arajibHOIrO

npaBuiIa, JOAATKOBO AaKIIEHTY€ yBary Ha TrapaHTIisX, MpU JOTPUMAaHHI SKUX Taki
BUHATKOBI [paBujia He OyAyTh MOPYLIYBATH 3aKOHHI [TpaBa Ta IHTEPECH I'POMA/ISIH.

Bapto 3a3HaunTd, MmO KoHcTUTyIis VYKpaiHW BCTAaHOBIIOE BUMOTY
BMOTHBOBAHOCTI [0 TUX  pillleHb, SKUMU  THependadaeTbcsi  OOMEKEHHs
OCHOBOIOJIOXKHUX TMpaB Ta cBobox (cBoOojma, ocoOucrta HEAOTOPKAHICTD,
HEJIOTOPKAHICTh KHUTIA). 3aKpilUICHHS BHUMOTHM BMOTHBOBAHOCTI pIIICHHS Y
KPUMIHAJIbHOMY TIpolleci Ha KOHCTUTYUIHHOMY piBHI (HOpMaMu mpsMoi [ii) €
HaBa)KJIUBIIIOID 3aKOHOAABUOIO TapaHTIEIO AJI TPOMAISH MOTPUMAHHS iXHIX MpaB
Ta CBOOOJ, a y BHUIAJKy OOMEXKEHHS - TapaHTIEl0 3aKOHHOCTI TaKuX JIii
KOMITETCHTHUX OPTaHiB JEpKaBHOI BiIaJd. BMOTHBOBaHICTH J03BOJISE TPOMAJISTHAM,
MO-TIEPIIIe, 3pO3YMITH, YOMY iXHE KOHCTHUTYIIiliHE mpaBo (cBobOoma) Oyiao oOMexeHe,
K1 TIPUYMHU TAKOTO PIIIEHHS, YoMy iXH1 i (Oe3isIbHICTh) MPU3BEIU came 0
TaKUX HACJHIJIKiB, IK caMe CyJl MPOTIyMauyuB Ta 3aCTOCYBAaB YNHHE 3aKOHOJABCTBO 1 5K
BOHU MOXYTh OCKap)KUTH Take PIIICHHs, SKIIO € MiJCTaBu. ToMy BMOTHBOBAHICTh Y
BUMAJIKaX, SIKi Oe3mocepeaHbO MOB’sI3aH1 3 BTPYUYAHHSIM Y OCHOBOIIOJIOXHI TpaBa 1
CcBOOOAM, TIOCTA€E TapaHTIEI0 HEIOMYIIEHHS CBaBOJNI IOCAJOBUX OCI0 UH
0€3IM1ICTABHOTO TMPUUHSATTS MPOIECyalbHUX PIlIEHb Ta 3aCTOCYBaHHS HUMU
0OMEKEHb.

VY KpuminanpbHOMY MpoOIECyaTbHOMY KOAEKCI 3HaXOJUTh CBOE MPOJOBKECHHS
TEHJICHIIISl  3aKpilUICeHHS BHUMOTH BMOTHMBOBAHOCTI SIK JIOJATKOBOi TrapaHTIi
JTOTPUMaHHS NIEBHUX 3acaj] KpUMIHAIBHOTO MPOBAHKCHHS. Tak, 3a0€3MeYeHHS TaKuX
3acajl, SK IpaBO Ha CBOOOAYy Ta ocoOucty HemoropkaHHicTh (crarts 12 KIIK
VYkpainu), HeJOTOPKAHHICTh JKUTIA YM 1HIIOTO BOJOAIHHS ocobu (ctarts 13 KIIK
VYkpainn) HemoropkaHHICTh mpaBa BiuacHOCTI (ctarts 14 KIIK VYkpaiam) [40].
3rajgaHi 3acaau HE € a0COMIOTHUMM, MIACTaBU Ta MOPSAOK iX BCTAHOBIIOIOTHCS
KPUMIHAJIbBHUM TpPOLECYalbHUM 3aKOHOM, SKUM Mependadae rapaHTiio y BUIVISAIL
BMOTHBOBAHOTO PIIICHHS CYILY.

CrarucTuuHi J1aHi, onpaibOBaHI Ha OCHOBI 3BITIB MICIIEBUX CY/IIB PO PO3IIISIA

MarepialliB KpuMiHAJIBHOTO mpoBapkeHHs (Popma Ne 1-k) 3a mepiox 3 2019 mo 2023
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POKH CBIIYATh MPO TE, 110 CEPE] KJIOMOTaHb PO 3aCTOCYBAHHS 3aMO01KHUX 3aXO0/I1B

0€3yMOBHHMM JIIJIEPOM € KIJIOMOTaHHS MPO 3aCTOCYBAaHHSA 3amoODKHOTO 3aXOAy Y
BUIIISLAI TpuMaHHs Tij Baptoro [200-203]. V BiJICOTKOBOMY CIiBBIHOIICHHIO [0
3aCTOCYBaHHS IHIIWX 3aMMOOKHUX 3aXO0J[iB TPMMAHHS I1iJ] BAPTOIO CTaHOBUTH 69,4 %
cepel KJIOMOTaHb, 110 HAIIWIUIM HAa po3misy cyay Ta 58,1 % cepen kiomoraHb, AKi
Oynu 3a/10BOJIEH] B pe3ynbrari po3msiay (nani 2023 poky). KiibKicTh KJIOMOTaHb PO
3aCTOCYBaHHS 3allO0DKHOTO 3aXOAy Yy BUIVISII TPUMAHHS i BAPTOIO 3aJIMIIAETHCS
HE3MIHHO BEJIMKOIO MPOTATOM YChOro AOCHiKyBaHoro mepiony (Hiarpama 3.1.1.).

Jiarpama 3.1.1. KinpKicTh KIONOTaHE TIPO 3aCTOCYBAHHS 3aTIOOIKHOTO 3aX0ay Y BUITIAML TPHMAHHI
g eapToro v 2019-2023 pp.

@ 3BarameHa KITBKICTE, IO rnepeOyBaja Ha po3rIA/L @ 3ajoroneHi KIOIOTAHHS
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Bignosigno no crarti 331 KIIK Vkpainu “3a HassBHOCTI KJIOTIOTaHb CYJI ITi]1 Yac
CYAOBOTO PO3IISAY 3000B’SI3aHUM PO3MISAHYTH MUTAHHS JOLUIBHOCTI MPOJOBKEHHS
3armo01KHOTO 3aX0AY /10 3aKIHUCHHSI JBOMICSYHOTO CTPOKY 3 JTHSI HOTO 3aCTOCYBaHHSI.
3a pe3ynbTaTaMu pO3IVIsY MUTAHHS CYIl CBOEI0 8MOMUBOBAHOK) YXBAJIOK CKACOBYE,
3MIHIOE 3aMo01KHUNA 3axiJy ado MPOJOBXKYE HOro Ail0 Ha CTPOK, L0 HE MOXKE
NEepeBUIIyBaTh JBOX MicsmiB. Komist yXxBaiu BpyYaeTbcsi OOBHHYBAau€HOMY,
IPOKYpOpY Ta HAACWIAEThCA YIMOBHOBAXEHIA CIY»KOOBIW o0cobi 10 Micud
yB’si3HeHHS [40]. Cratuctuyni gani 3a 2021-2023 poku (y 2019-2020 pokax He
nepeadayasocss OKpEeMOoro psika 3 TakuM MmapameTpoM y ¢opmi Ne 1-k 3BiTiB
MICUEBHX CyAIB NP0 PpO3DISLA  MarepiajgiB  KpPUMIHAIBHOTO  MPOBAHKEHHS)

JEMOHCTPYIOTh CTa0lIbHO BUCOKY KIJIBKICTh YXBaJl PO MPOTOBKECHHS TPUMAHHS i
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BapTOI0, BUHECEHHUX 1] Yac CyJOBOI0 PO3MIALY KPUMIHAIBHOTO MPOBAKEHHS. Tak,

y 2023 pomi ix kiabkicTh ctaHoBwia 10100 ogunuip, y 2022 pori - 8858, y 2021
porti - 10081.

3acama HEJOTOPKAHHOCTI JKMTJIA YW 1HIIOTO BOJIOAIHHA 0COOM €
OJTHOCJIEMEHTHOIO, aJie He € a0coNMoTHO0. TOoOTO mependadyeHi BUHSATKH, KOJIM Taka
MOke OyTH MOpyIleHa, aje pa3oM 13 THUM MepeadadeHi rapaHTii, sKi J03BOJISIIOTh
3a0e3MeunT HaJIeKHE JOTPUMAHHS TpaB 1 CBOOOJ YYaCHHUKIB KPUMIHAJIHHOTO
npoBamkeHHs. O.B. KariiHa cTtBepkye, Mo “mpu MPOBEASHHI CHITYUX JiM, SKI €
OCHOBHHUM CHOCOOOM 30MpaHHSA JOKa3iB y KPHUMIHAJbHOMY IPOBAKCHHI, 3HAYHO
M1JBULIYIOTHCS BUMOTH 3aKOHHOCTI iX TPOBEJCHHS, JOTPUMAHHS IMpaB 1 3aKOHHUX
IHTEpECIB HE TUIbKM 0Ci0, siIKi OEpyTh y HUX y4acTh, ajleé i THUX, MpaBa Ta 3aKOHHI
1HTEpeCH SKUX MOXKYTh OyTH oOMexeH1 abo mopyiieHi i 9ac ix nmposenenns’ [30, c.
2]. IlpoBeneHHs OOIIYKY >KMTJIA YW IHIIOTO BOJIOAIHHS OCOOM BilOYBAa€ThCS Y
nopsiiky nepeadadeHomy crartsimu 234-236 KIIK VYkpainu 3 gorpumaHHsi ycix
HEOOXITHUX TIPOIECyallbHUX TapaHTid, y TOMY 4YHCII TapaHTii HasSBHOCTI
6MOMUB08AHO20 CyNOBOTO pimieHHA. KiIbKICTh BIAMNOBIAHUX KJIOMOTaHb, IO
PO3MIISAAIOTHCS CIITYUMU CYISMU TMiT 4ac JOCY0OBOTO PO3CIiAYBaHHS 3aTUIIAE€THCS

cTabinpHO 3HauHOIO ([liarpama 3.1.2).

Miarpama 3.1.2. KinBKICTE KIOIIOTaHE PO IPOBEIeHHT O0IIYKY XUTJA M 1HITOTO BOJOIIHHS
ocodbn y 2019-2023 pp.

@ 3RarameHa KITEKICTE, IO TTepeGyBala Ha PoO3TIAL @ 3a70BoTNeHi KIOMOTAHTS
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HactymHoro 3acajioro  KpUMIHAJIBHOTO MPOBADKEHHSA, fAKa mepeadadae

JOJIaTKOBI TapaHTii y BUIVISA/I 3aKPIIJICHHS BUMOTH BMOTHUBOBAHOCTI CYJJOBUX PIllICHb
y KOHKPETHHMX BHWIAJKaX € JOCTYIl JI0 TPABOCYAIsS Ta OOOB'SI3KOBICTH CYIOBHX
pimens. [l 3acama € oprasizamiifHO-(QyHKIIOHATHHOKO 1 ()aKTUYHO BKIIOYAE JIBA
B3a€MOIOB's13aHUX NpuHIMNH. | sk Bkazye O. P. bamainpka “3mMicT 1bOro NpUHLIUITY
CIT TIyMauuTH IIHPIIE, HDK BIACHE MOXKIIUBICTH 3BEPHEHHS 1O CYAY, BUXOISIYH 3
KOMILJIEKCY OpraHi3aliiHuX Ta (QyHKIIOHATBHUX €JIEMEHTIB...KaTeropis JOCTYIY 10
Cyldy BKJIIOYA€E HU3KY OpraHizaliiHux (CyqOoyCTpiIMHHMX) €JEMEHTIB, TaKuX sK
noOy/1oBa JOCTYIHOI CHCTEMHU CY/iB 3 ypaxyBaHHSIM TEPUTOPIaAIbHOTO pO3TaIlyBaHHS
B JepxaBi, A00ip KkBamidikoBaHMX 0cCi0 Ha mocaay Cyali, oOprasizaiiiHe
3a0e3neueHHs (PYHKI[IOHYBAaHHS CY/IIB TOLIO, a TAKOX (DYHKLI1OHAJIbHUX, HAIPUKIA/:
MOPSAIOK TOPYIIEHHS CHOpaBH y Cydl, JOTPUMaHHS CTPOKIB TMPOBAHKCHHS,
MOMJIUBICTh OCKapXKEHHS 1 Yu O€3IIsJIbHOCTI MOCAJ0BUX OCI0, JTOTPUMaHHS
IpoLeAypHU PO3MIISIAY CIpaBU, BUKOHAHHS PilieHHs Tomo” [3, ¢. 266]. Kpuminanbauit
npolecyalbHUN KONEKC JUIsl TapaHTyBaHHS Ili€l 3acald BCTAHOBIIOE BHUMOTY
BMOTHBOBAHOCTI PIlLIEHb Y HACTYITHUX BUIAJIKaX.

[To-mepiie, e HampaBiICHHS KPUMIHAIBHOTO MPOBAKEHHS 3 OJHOTO CYLy JI0
iHmoro (crarta 34 KIIK VYkpainu): “nutanHs 1Mpo HampaBiIeHHS KPUMIHAJIBHOTO
MPOBA/DKEHHSI 3 OJHOTO CYyAy JO IHIIOTO B MeXaX OPUCIUKINT OZHOTO CYyIy
anesAiMHOl  1HCTAHII  BUPIIIYETHCS  KOJIETIE  CyAIIB  BIAMOBIAHOTO  Cydy
aneJsIiiiHOI 1HCTaHIIIi 3a MOJJAHHAM MICLEBOIO Cy/ly a00 3a KJIOMOTAaHHSM CTOPIH YH
MOTEPIILJIOTO HE Mi3HIIIe I’ ITH AHIB 3 THS BHECEHHS TAKOTO MOJIAHHS YU KIOMOTAHHS,
PO 110 MOCTAHOBIISETHCS emomusosana yxpana” [40].

31 3micty cT. 34 KIIK VYkpainu yOadaeTbes, 110 NUTAaHHS PO HAIPABIICHHS
KPUMIHAJBbHOTO IPOBA/DKEHHS 3 OMHOTO Cydy JO0 IHIIOTO B MeEXaxX FOPUCIUKIIIT
OJTHOTO CyAy amessaiiHOl 1HCTAHIII BUPIIIYETHCS KOJIETIEHD CYAJIB BiAMOBIAHOTO
Cyly amesUlfHOI 1HCTaHUIi 3a MOJAaHHSAM MICLEBOrO CyAdy abo 3a KJIOMOTaHHSAM
CTOpIH YM TMOTEPIIJIOT0 He TMi3HiIe 5 JHIB 3 JHS BHECEHHS TaKOTO IMOJaHHS YH
KJIOTIOTAHHS, TIPO IO TIOCTAHOBISIETHCS BMOTHMBOBAaHa yXBajia. TakoXk Yy CTarTi

3a3HA4YCHO, IO IMMTAHHA IIPO HAIIPABJICHHA KpI/IMiHaJ'ILHOFO IMPOBAPKCHHA 3 OAHOI'O
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Cydy JI0 1HIIOTO B MEXKaX IOPHUCAMKINI PI3HUX anesliiiHuX CyAiB, a TaKoX Ipo

HaANpaBJICHHS TIPOBA/KEHHS 3 OJHOTO Cydy amneisIiiiHOl 1HCTaHIi A0 1HIIOrO
BUpilIy€eThes KoJeriero cyaaiB Kpuminansnoro Kacaumiitnoro Cyny 3a HoJaHHsIM Cydy
anesAiiHol 1HCTaHIT ab0 3a KJIOMOTaHHSIM CTOPIH YW IOTEPIIJIOro He Mi3HiIme 5
THIB 3 JTHS BHECEHHS TaKOro MOAAHHS YW KIOMOTAHHS, MPO IO MOCTaHOBIAETHCS
BMOTHMBOBaHa yxBana [68]. CrarucTuU4H1 JdaHi 31 3BITIB aneslIMHUX CYIiB PO
po3msia cynoBux cmnpaB y 2019-2023 pokax (®opma Ne 2-asc) (Hiarpama 3.1.3.)
JEMOHCTPYIOTh TEHACHIIIIO0 J0 3MEHIIEHHS KUTBKOCTI KitonoTanb 3 2019 mo 2022 pik
Ta He3HauHe 30utkmeHHs y 2023 pori [210-214 ]. MoxHa IPUITYCTHTH, 1110 HA TaKe
3MEHIIICHHS BIUIMHYB PsJ IHCTUTYIIHHO-OpraHi3aliiHuX (pakTopiB, SK1 iICHyBaIu Y
cynoBiii cucremi. He3Baxkarouum Ha 3arajbHE 3MEHIIECHHS KUIBKOCTI KJIOMOTAaHb,
BIJICOTOK 3aJ0OBOJICHUX KJIOTIOTaHb 3QJIMIIABCS BHCOKHM TMPOTITOM BCHOTO TEPIOLY,
0 CBITYUTh NP0 €QPEKTUBHICTh PO3MISAY TaKHX CIpaB. 3 ONISAAYy Ha 3HAYHY
KUTBKICTh pilIeHb, MexaHi3Mm, mnependadenuii crarreio 34 KIIK VYkpainu, €

e(eKTUBHUM IHCTPYMEHTOM 3a0€3MeUYeHHs IpaBa Ha TOCTYM JI0 MPaBOCYIS.

Jliarpama 3.1.3. KiIpKICTE KITONOTAHE/ TIONAHD PO HAMPABISHHS KPUMIHATLHOTO TTPOBAKEHHS 3
OJTHOTO CYJTY JIO THIOTO B MeXax IOPHCMKIIN OJTHOTO cy iy anersiiinoi incrannii (ct. 34 KIIK) y
2019-2023 pp.

@ 3aramsma KiTEKicTh, o MepefyBama Ha posrmsni @ BamoromeHi KITOTIOTAHHA
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saKe BiAOyBaeThCs ‘B Hapaaulid KIMHATI 6MOMUB08AHOI0 YXBAJOKO CIIAYOTO CYyIII,
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cyaai (cymy); 3asiBa Ipo BIJIBIA, 110 PO3MVISAETHCS CYJIOM KOJIET1aJIbHO, BUPIIIYETHCA

IIPOCTOO OUTBIIICTIO rojiociB [40].

[HCTUTYT BIABOLY CyAJl € BaXKJIMBUM MEXaHI3MOM Yy CHUCTEMI JOCTyIy [0
OpaBoOCyA/d, LI0 3abe3leuye eIeMEHTH CIPaBEIJIMBOIO CYAOBOTO pPO3MIALY Ta
HeyIepeKeHoCTi. M1oro 0CHOBHE 3aBJaHHS MONSTA€E Y TAPAHTYBAHHI TOTO, IO KOKHA
ClipaBa pO3IVISIIATUMEThCS CYAJICI0, SIKMM HE Mae OCOOMCTOI 3aIliKaBJICHOCTI Y
pe3yabTari crupaBu 1 30epirae 00'€eKTHBHICTh Ta He3alexHICTh. BepxoBuuit Cyn y
CBOIM NpakTUIl HeogHOpa3oBO HaronomysaB, 1o cT. 21 KIIK VYkpainu rapantye
IPaBO Ha CIPABEAJIMBUNA PO3IVISL CIPAaBU HE3AJIEKHUM 1 HEYNEPEHKEHUM CYZIOM 1 L0
BianoBigHO 10 1. 4 4. 1 ct. 75 KIIK VYkpainu, cynas He Moxke OpaTd y4dacTb y
KPUMIHAJIbHOMY TPOBAJKEHHI1 3a HAsBHOCTI OOCTaBMH, SIKI BUKJIMKAIOTh CYMHIB Yy
fioro Heymepemkenocti. Tak y cmpaBi Ne 277/599/15-k, sKy po3mIsHYB 3a
KacallifHMMH CKapraMHu MOoTepIinx Ta 3axucHuka Kacamiitauit Kpuminansuuii Cyn y
ckiani BepxoBHoro Cymy Oyno BCTAHOBIICHO, IO PO3MIISANl COPAaBU Yy Cy[Al HEpIIOi
1HCTaHIIi CHOYaTKy 3MIACHIOBABCA CyHJIel0 E€MUIBYMHCHKOTO PaOHHOTO CYyIy
Kuromupcrkoi obmnacti [Ipumenorw T.II., mono sikoi Oyso 3a70BOJIEHO 3asiBY IMPO
BIABI y 3B’S3Ky 3 HAasABHICTIO OOCTaBMH, 110 BHKJIMKAId CYMHIBH Yy 11
HeynepemkeHo Ti. [licns 1mboro po3misi crpaBu nepeimos o cyaai Japmorpas 1.1,
SIKAWA 3asiBUB CaMOBIABIJ, a MOTIM TOJIOBYIOUMM CyJIJci0 Oylo BuU3HadeHO ['pecbka
B.A. Onnak 3asaBy mpo BiaBig I'pecbka B.A. posmsigana cynns [pumena T.I1., skiii
BKe OyJi0 3asBJI€HO B1/Bij B il cripaBi. Tomy Bepxouuit Cya NiiIIOB BUCHOBKY, 1110
CylmoM Tmepmioi iHCTaHIii He Oyno 3a0e3meueHO MOCTaTHIX TapaHTId BUKIIIOUEHHS
OyZIb-IKOTO OOTPYHTOBAHOTO CYMHIBY B HEYMNEPEHKEHOCT1, OCKIJIBKH MUTAHHS PO
B1JIB1J] ToJoByrouoro cymaai I'peceka B.A. BupimyBanocs cyauaero Ilpumenoro T.II.,
sKa He MaJia IpaBa OpaTH y4acTh y MPOBAKEHHI [66].

CraructTuuHi  JaHl pO3DISIAY CyAaMH  Tepuioi  1HCTaHII — MaTepiaiiB
KPUMIHAJIBHOTO NpoBajikKeHHs ((hopma Ne 1-m3c) cBiguaTh npore, MO KUIbKICTh 3asB
npo BiABiA cymai mpotsroM 2019-2021 pokiB 3anumuiacs Ha OIHOMY piBHI, y 2022
poii BiJIOYIOCh Pi3Ke 3HUIKEHHS KUIBKOCT1 3asiB, HaWIMOBIpHIIE, 4Yepe3 BILUIWB

IIPABOBOTO PEXKHUMY BOEHHOTO CTaHy, y 2023 poili KiTbKICTh 3asB MoYaia 3pOCTaTH,
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30KpeMa, uepe3 aJanTaiiio CyloBOi cucTeMu J10 HoBuUX yMoB [205-209] (Hiarpama

3.1.4).

Jliarpama 3.1.4. KinbkicTs 3asB 1po BByt y 2019-2023 pp.
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[To-Tpete, BimmoBimHo g0 ctarti 319 KIIK VYkpainu cyn emomueosanoro

YXBAJIOI0O MOXKE TMPUWHATH PIMICHHS MPO BiJCYTHICTh HEOOXITHOCTI PO3MOYMHATH

CYIOBHM pO3MIsJ 3 TMOYAaTKy Ta 3/A1MCHIOBaTH TMOBTOPHO BCi ab0 YaCTUHY

npoIie

cymi,

CyaJIbHUX Ai#, SIKI BXK€ 3[1ACHIOBAJIMCS M1J 4ac CyAOBOIO pO3MISAAY A0 3aMIHH

SKIIO TaKe piHIeHHH HC MOXC HCTAaTUBHO BIUIMHYTH Ha Cy,Z[OBI/If/i poO3Iiia Ta 3a

YMOBHU OOTPUMAHHA TAKUX BUMOT:

1) cTopoHH KpUMiIHAJIBLHOTO TPOBAKEHHS, MOTEPIINNA HE HAMOIATAIOTh Ha
HOBOMY IPOBEJICHHI MPOLIECYalbHUX JMiK, K1 BxkKe OyJau 3A1HMCHEHHI CYJIOM JI0
3aMIHU CYJUIL;

2) cyans, o 3aMiHUB CYIJIIO, SIKMH BHOYB, O3HAHOMHUBCS 3 XOJOM CYIOBOTO
IIPOBA/DKCHHS Ta MaTepialaMi KPUMIHAJIBHOTO TPOBAKCHHS, HAsBHUMHU B

PO3MOPAIKEHH] 3rOIEH 3 MNPUUHATAMHM CYAOM HIPOLECYAIbHUMU

cyny,
PIIIICHHSIMU 1 BBa)KAa€ HENOIIJILHUM HOBE MTPOBENICHHS MPOlleCyalbHUX i, 110
BKe Oynu mpoBezieH1 o 3aMidu cymai [40].

YeTBepTUM BHUITAJIKOM € YXBAJICHHS PIIIEHHS MPO 3A1HCHEHHS TUCTAHIIIHHOTO

CyaAOBOTI'0 IIPOBA/’KCHHA 34 BJIACHORO iHiHiaTI/IBOI-O a00 3a KJIOIOTaHHIM CTOpPOHH YU
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IHIIMX YYaCHUKIB KPUMIHAJIBLHOTIO MPOBALKEHHS BiAMOBigHO A0 crarti 336 KIIK

Vkpainu. Y pasi SKI0 CTOPOHAa KPUMIHAJIBHOTO MPOBAKEHHS YU TMOTEPIUIANA
3amepeyye MpOTH 3AIMCHEHHS AMCTAHIIMHOTO CYAOBOTO MPOBAKEHHS, Cyd MOXE
YXBaJUTH pIIIEHHS NpOo WOro 3AIMCHEHHS JHIIe BMOTHBOBAaHOI YXBaJoOlo,
oOrpyHTyBaBIM B Hill npuiinsTe pimeHHs. Cyq He Mae rpaBa IPUMHATH PILLIEHHS PO
3MIACHEHHS] AUCTAHILIMHOTO CYIOBOTO TPOBA/DKEHHS, B SIKOMY I103a MEKaMu
NPUMIIICHHS Cydy nepeOyBae OOBHHYBAaUC€HM, SIKIIO BIH MPOTH LIBOTO 3allepeuye,
KpIM BHMAJAKIB 3I1MCHEHHS JUCTAHIIHOTO CYJOBOTO MPOBA/DKEHHS B YMOBax
BOEHHOTO CTaHy. SIKIIO TeXHIYHA HEMOXXJIUBICTh Y4acTi B BiJ€OKOH(EpeHLii mo3a
MEXaMU TPUMINIEHHS Cydy 3 BHUKOPHCTaHHSM BIIACHMX TEXHIYHUX 3aco0iB,
nepepuBaHHs 3B 3Ky MarOTh O3HAKU 3JIOBKMBAHHS MPABOM 3 METOIO 3aTSATyBaHHS
CYZIOBOTO PO3IVISILY, CY/ CBOEIO 8MOMUBOBAHOI0 YXBAJIOIO MOXE M030aBUTH yUYaCHUKA
KPUMIHAJILHOTO MPOBA/DKEHHSI TpaBa ydacTi B BiJICOKOH(EPEHI] Mmo3a MexXaMu
OPUMILICHHS CyQy 3 BHUKOPHCTAHHSIM BJIACHUX TEXHIYHMX 3ac001B y ILbOMY
KpuMiHaibHOMY TpoBajkeHH1 [40]. ¥V 3B'SI3Ky 13 KapaHTUHHUMH OOMEKEHHSMH Ta
BOEHHMM CTaHOM peaji3amii BKa3aHUX HOPM MalOTh BXKJIMBE 3HAYEHHS Jis
3a0e3MeUYeHHs YJacHHKaM IpaBa Ha CIPABEJIMBUN CYIOBUI PO3MIAL, 1 y BHUIAJKY,
SKIIO CyJ BIIMOBIISE Yy peaizallli Takoi MOXKJIMBOCTI, BIH TTOBUHEH YITKO MOSCHUTH
yoMy npuitHsATO Take pimeHHd. Tak, b. B. Illyp, I. B. bacucra 3a3na4arots, 1o npu
BUpIIIEHH] cyaoM (Tepinoi, ameismiiHol Ta KacalliiHOl 1HCTaHIIA) NUTaHHS
3IIACHEHHS Cy[JOBOTO MPOBAJKEHHS, SIK Y PEKUMI BIICOKOH(EpeHii, Tak 1 MiJ Yyac
TpPaHCIALIT 3 1HIIOrO MPHUMIMIEHHS, Y TOMY YHUCII SIK€ 3HAXOAUTHCS 1033 MEXaMU
MPUMIILIECHHS Cyy (TUCTaHIIIHE CY/I0BE MPOBAKEHHS), BAPTO BUXOAUTH HE JIUIIIE 13
TUX TIJCTaB, KOTpl HaBeAeHl y m’atu nmyHkrTax 4. 1 ct. 336 KIIK Vkpainu, a i i3
3MOTH B YYacCHHUKIB CYJOBOTO MPOIIECY, 32 YMOBH 3aCTOCYBaHHSI KOTpPOICh 13 Takux
MJCTaB, peaai3oByBaTH HaJlaHi M MpolecyaabHl MMpaBa 1 BUKOHYBATH MPOleCyalbHi
000B’s13ku. TexHiuHi 3aCO0M 1 TEXHOJIOTii, KOTpi 3aCTOCOBYBaHI B JAMCTAHLIHHOMY
CyIOBOMY IPOBaPKEHH1, MaloTh BiAmoBigaTtu BuMoraM 4. 3 cT. 336 KIIK Vkpainu.
CyMIIIHHICTh J€pKaBHUX OpraHiB y Iid LapuHl Mae OyTH METOI IS TOro, o0

3a0e3neuyBaT €()EeKTUBHE 3/1MCHEHHS MpaB yYaCHUKaMH CylI0BOro mpoiecy [126, c.
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260]. Ha nepexonanns BepxoBHoro Cyay ydacTh ocoOU B CyJOBOMY 3acCiJlaHHI B

pexuMi BineokoHdepeHIlli € (akTUYHOW Y4YacTI0 B CyJOBOMY pO3IIISl, MPOTE B
iHmomy dopmarti (crnpaa Bepxosunoro Cyny y cknafi koserii cyaaiB [lepioi cynoBoi
nanaru KacamiitHoro kpuminaasHoro cyny Ne 320/2582/19 Bix 29 nunns 2021) [74].
Cnpagwu, cyioBe IPOBAKCHHS B SIKUX 31HCHIOBAJIOCH Y PEXXUMI BiIcOKOH(EpeHITi y
2019 pori - 14781, y 2020 pomi - 16002, y 2021 porti - 14624, y 2022 pori - 13796, y
2023 pomi - 17788.

HemomaBui 3MiHM 10 MpOIECYaJbHOTO 3aKOHOAABCTBa, OOMEXYyBaJbHI
KapaHTUHHI 3aX0/H, TIPABOBUN PEKUM BOEHHOTO CTaHY, 0€3CYMHIBHO, BIUIMHYJIA Ha
3pOCTaHHA KIUIBKOCTI KpHUMIHQJIbHUX CIpaB, CYIOBE MPOBA/DKEHHS B SKHUX
3IIMCHIOBAJIOCH Y peXuMi BifieokoH(pepeHilii. HaBiTh He3Baxkatoun Ha Te, mo y 2021-
2022 pokax MOKa3HUKH KUIBKOCTI CIPaB, y AKUX CYJOBUX MPOBAKEHHS B1I0yBaOCs
y pexumi BiIeOKOH(EpEHIIlT YaCTKOBO 3MEHIIUJIUCS, 10 3yMOBJICHO 30BHIIIHIMU
obctaBuHamu, 10 y 2023 porl 1eil MOKa3HUK CYTTEBO 301IBIIUBCS, 110 JTIEMOHCTPYE
CTIKY TEHJICHIIIIO JIO PO3MISAY CIPaB KPUMIHAIBLHOTO MPOBAKEHHS CaMe Y PeKnMI
BieokoHpepenuii. (iarpama 3.1.5).

JHiarpama 3.1.5. KibKICTh CIpaB, CyJI0Be NMPOBAIKEHHS B SIKMX 3/[1HCHIORANOCH ¥ PeKIMI
BifeokoHpepenini y 2019-2023 pp.
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cT. 390 KIIK VYkpainu npucskHHI MOke OyTH YCYHYTHH B1JI NOJAJbIIOI y4dacTi B

CYIOBOMY pO3IVISAlI KPUMIHAJIBHOTO TPOBA/DKCHHS 3a 1HIMIATHBOK TOJIOBYHOYOIO
pllIeHHSIM OLIBIIOCTI BIJI CKJIaay Cydy NPUCSKHUX, SIKE NPUMMAEThbCsl B Hapag4iid
KiMHaTI Ta 0OPMIIIOETBCI emomusosaroio yxpanow [40]. Bapro 3a3HauuTH, 110
“cTaBJICHHS JI0 IILOTO IHCTUTYTY SIK HayKOBIIIB-TIPOIIECYaTICTIB, TaK 1 MPAKTUKIB, €
HEOJHO3HAYHUM, OCKUIbKM BIH Ma€ sIK mepeBaru (Cyl MNPUCSKHUX € €IEMEHTOM
CUCTEMHU CTPUMYBaHb 1 MPOTHUBATr Y (PyHKIIIOHYBaHHI CYJA0BOi JaHKU, HASIBHICTH SIKOTO
€ TMPOSBOM TyMaHi3allil KpUMIHAJIbHOTO MpPOLECY, SKUI CIPSIMOBAHUNA HA 3aXUCT
rpOMaJiiHUHA BiJ CBaBL/UIA JIEpP’KaBHUX OPraHiB), Tak 1 HEJOJIKU (HempodeciiHICTh
OPUCSHKHUX Ta BIICYTHICTh y HHUX 0a30BOI IOPUAMYHOI OCBITHU MOXE CTaTu
NEPETNIOHOI0 Y BUHECEHHI CIPaBEAJIMBOIO PIIIEHHA Yy CIpaBl, 30KpeMa MOXKIIMBE
BUIIPABJAaHHS 0COOM, 10 BUMHWIA 3J0YMH, a TAKOX IXHS CXWIBHICTH BHUHOCHUTH
pIllIEHHsI Ha TIJCTaBl eMoIliid, a He 3akony) [111, c. 73, 76-77]. B cydacHux
YKpalHCBhKUX peajisix Ued 1HCTUTYT Hapa3l He 3700yB 3HAYHOIO 3aCTOCYBaHHS, IO 1

B1JIOOpaXXa€eThCs y CTaTUCTUUHUX AaHuX ([liarpama 3.1.6).

Jliarpama 3.1.6. KinbKICTE CIpaB, po3ristHYTHX Cy/IoM IpHcsDKHIX Y 2019-2023 pp.
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abcomoTHa. SIkpa3 0OMEKEHHs, SKi CTOCYIOThCS peai3allii 1miei 3acaau, BUMararoTh

BMOTHBOBAHOTO MPOIECYaTbHOTO pillieHHs. Tak “ciaiauuii, IpoKypop, CIIAUUN Cyas,
Cyld MaroTh MPaBO 3a00POHUTH 3aCTOCYBaHHS TEXHIYHMX 3acO0IB MpHU MPOBEICHHI
OKpEeMOi IpoIecyanbHOl Aii UM Ha MEBHIM cTaail KpUMIHAJBLHOTO MPOBAKCHHS 3
METOI0 HEpO3TrOJIOLIEHHSI BIJJOMOCTEH, SIKI MICTSATh TAEMHUIIIO, IO OXOPOHSETHCS
3aKOHOM, YW CTOCYIOTBCS IHTHUMHOTO JKHTTSA OCOOHM, TIpO IO BHUHOCHUTHCS
(TIOCTAaHOBISETHCA) 6MOmuUgosana TocTtaHoBa (yxBana) (crarti 56, 64-1 KIIK
VYkpainn).

JlomaTtkoBi TapaHTii y BHUIJSAAI BMOTHBOBAHOTO IPOLIECYAIBHOTO pIIICHHS
nepeadadeHi 3aKOHOJABIIEM 1 IOJI0 OKPEMHUX EJIEMEHTIB 3acaju Oe3MOoCepeTHOCTI
JTOCHIDKEHHSI TOKa3aHb, peueid 1 AokymeHTiB. BimmosigHo mo crarti 351 KIIK
VYkpaian  “y pa3i  3OIMCHEHHS CYIOBOTO  PO3IISANY CTOCOBHO JICKIIBKOX
0OBHHYBAaYCHHUX, SKIIO I[LOTO BUMAararOTh IHTEPECH KPUMIHAJIBLHOTO IPOBAKECHHS
abo Oe3meka OOBMHYBAYEHOTO, JOMHUT OJHOTO 3 OOBHHYBaYe€HUX Ha IIiJICTaBl
6MOMUBOBAHOI  yXBalu  Cydy  MOXe 3[IACHIOBAaTHCS 3  BHKOPUCTAHHSIM
BIJICOKOH(EPEHLIIi MPU TPAHCIISALIT 3 IHIIOTO MPUMILIEHHS B MOPSIIKY, IEPEe10aueHOMY
crarrero 336 mporo Komekcy”. BimmoBigHo mo crarri 351 KIIK VYkpainm “y
BUHATKOBUX BHMaJKax HJisi 3a0e3MedyeHHs] Oe3MeKH CBiJKa, SIKUM MIJJIsTrae JOIMUTY,
Cyl 3a BJACHOIO IHIIAaTHUBOK a00 3a KIOMOTAHHSIM CTOPIH KPUMIHAJIBHOIO
MIPOBAKEHHS UM CAMOTO CBiJIKa MIOCTAHOBIISIE BMOMUBOBAH)Y YXBAIY MPO MPOBEACHHS
JOTIUTY CBIJIKA 3 BUKOPUCTAHHSAM TEXHIYHHMX 3aCOOIB 3 1HIIIOTO MPUMIILIEHHS, Y TOMY
YHCIIl 32 MEKaMU IPUMIILIEHHS Cydy, a00 B 1HIIUI CMOCi0, 10 YHEMOXIUBIIOE HOTO
imeHTrdikaiio Ta 3a0e3nedye CTOpOHaM KPUMIHAJIBLHOTO MPOBAKEHHS MOXKIIUBICTD
CTaBUTH 3alUTaHHA 1 ciayxaTu Bianoiai Ha HUX [40]. Takox BIAMOBIIHO /10 CTATTI
101 KIIK VYkpaiau “He3roma 3 BUCHOBKOM €KCIepTa IMOBHHHA OyTH 6MOMUBOBAHA Y
BIJIMOBIAHUX TOCTaHOB1, yxBaji, BUPOKY~ [40]. BaxiauBicTh OIIIHKK JI0Ka3iB Ta il
BIUIMB HA BMOTHMBOBAHICTh CY/IOBOTO PIIIECHHS AETAIbHOIO PO3MISIHYTI y po3aiii 3.3.
IILOTO JIOCIII>KECHHS.

BigHocHo HOBUM Jisi  YKPaiHCBKOTO KPUMIHAJIBHOTO MPOIECYyaTbHOTO

3aKOHOJABCTBA € 1HCTUTYT BUKPHBauiB, KU OyB 3ampoBa/pkeHud y xkoBTHI 2019


https://zakon.rada.gov.ua/laws/show/4651-17#n2880
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pPOKy, ajie i HaJIeKHOTO (YHKIIIOHYBaHHS IIbOTO IHCTHTYTY 3aKOHOJABEIlb

nepeadayuB BUMOTY 6MOMUB08AHO20 CYJAOBOTO PIIICHHS TPO BIAMOBY Y BHILIATI
BUHAropogu. Taka BiAMOBa JIOMYCKAEThCS Yy pa3l BIICYTHOCTI Xo4ya O OJHOTO 13
3a3HAUYCHUX KPUTEPIiB:

1) nmepconanbHicTh 1HGOpMaIli - 1H(opMallis, TMOBIAOMJIEHa BUKPUBAYEeM
PaBOOXOPOHHOMY OpraHy, TOBHHHa TIOXOIWTH Big HOro ocoOucToi
0013HAHOCTI, y TOMYy 4ucial iHoOpMallis, OTpUMaHa BiA TpeTiX ocid, He
MICTUTUCA B MNyOMIYHMX 3BITaX, pe3yaprarax NEpeBIpoOK, Marepiaiax,
JOCIIDKEHHAX, 1H(QOpPMAIIHHUX TOBIIOMJICHHSIX TOIO OpPraHiB YW 3aco0iB
MacoBoi 1HQopMallii, KpiM BHMNAAKY, SKIIO BHUKPHBAY € JDKEPEJIOM TaKoi
iH(popmarlii, a Takok He OyTH BIIOMOIO MPABOOXOPOHHOMY OpraHy 3 I1HIIHMX
TDKEpelT;

2) BaxnuBICTh 1H(OpMalli - MOBIJOMJIEHA BUKpUBaueM I1H(oOpmalliss MOBUHHA
MICTUTH (aKTUYHI JaHi, [0 MOXKYTh OyTH MEepEeBIPEHi, 1 CIPHUITH JOKa3yBaHHIO
xo4ya O onmHiel 3 00CTaBMH BUYMHEHHS KOPYMIIMHOTO 3JIOUYHMHY, TepeadadyeHux
nyHkTamu 1-3, 6 1 7 yactunu nepioi crarti 91 nporo Konekcy [40].
He3Baxkatoun Ha Te, 1m0 1HCTUTYT OyB 3ampoBapkeHuit 3 2019 poky, aume 02

xoBTHS 2023 poky Bummuii aHTUKOpYNIIIHHUA Cyd YXBaJIUB TIEPIIUH BHUPOK 3a
YTO/IOI0 3a YaCTUHOM 5 cTarTi 27, yactuHoto 4 crarti 369, Ta yactunoto 4 crarti 190
KpuminanbHoro kojekcy YkpaiHu, sikuM Oyio mependadeHo BUILIATy BHHATOPOIU
BUKpUBaueBi [17].

[le nABI HOpPMH KpPUMIHAIBHOTO TPOIECYaTbHOIO 3aKOHY TepeadadaroTh
HEOOX1/IHICTh BMOTHBOBAHOIO CyIOBOTro pimieHHs. [lepiia cTocyeTbes MpOBEIEHHS
JIOTINTY, BII3HAHHA Y PEKUMI B1ICOKOH(EPEHIIIT MiJl 4ac AOCYI0BOrO PO3CIiAyBaHHS.
Biamosimno mo crarti 232 KIIK Vkpainu “y pasi, SKII0 CTOpOHA KPUMIHAIHHOTO
NPOBA/KEHHS YM TMOTEPNUIMHA 3amepedye NpOTH 3IINCHEHHS JMCTAHIIIHOTO
JOCYZIOBOTO PO3CIIyBaHHS, CIIIUUN, NPOKYpOp, CIALTUUN CyaAs MOXKE MPUNHATH
pillIEeHHS TPO MOro 3AIMCHEHHS JHILIE B8MOMUBOB8AHOK TIOCTAHOBOKO (YXBaJolo),
OOrpYHTYBaBILM B Hii IpUiHATE pileHHs. PieHHs npo 341HCHEHHST TUCTAHIIIITHOTO

JIOCYZIOBOTO PO3CITiTyBaHHS, B SIKOMY TUCTAHIIIMHO mepedyBaTUMeE IiI03pIOBaHUH, HE


https://zakon.rada.gov.ua/laws/show/4651-17#n1083
https://zakon.rada.gov.ua/laws/show/4651-17#n4753
https://zakon.rada.gov.ua/laws/show/4651-17#n4833
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MOXe OyTH MpHilHATe, SKIO BiH NMPOTH 1boro 3amepeuye” [40]. Hdpyra crocyerscs

CTPOKIB JOCYOBOTO PO3CIiAyBaHHS: MPO BIJIMOBY Y 3aJ0BOJICHH1 KJIOTIOTAHHS PO
IPOAOBKEHHS CTPOKY J0CYIOBOTO PO3CIIAYBAHHS CIITYUM CYIIEIO MOCTAHOBISAETHCS
emomueosana yxpana (crarts 295-1 KIIK Ykpaian) [40]. 3ragana Hopma 3a0e3nedye
peaizaiilo 3acaaud PO3yMHUX CTPOKIB, siKa € (yHKI[IOHAJIBHOK 1 IOKJIMKaHa
BCTAHOBUTH MEXI BH3HAQUEHOCTI y CTaAisiX KpHUMIHAJIBHOTO MPOBAIKEHHS,
BCTAHOBJIIOIOYM PO3YMHI ONTUMAaJbHI CTPOKH, SIKI 00'€KTUBHO HEOOX1JHI y4aCHUKaM
MPOBAHKCHHS JIsl BAMHEHHS 1 3 METOI0 3aXMCTY iXHIX 3aKOHHHUX IPaB Ta 1HTEPECIB.

Cepen ycix BHIIB PIllIeHb OCOONHMBE MICIIE 3aiMArOTh CYJIOB1 PIIICHHS, S IKUX
Cy/ BUpiTye OOBHHYBA4YC€HHS IO CyTi Ta BUKJIAIAIOTHCSA Y HOpPMiI BUPOKY. Y CHCTEMI
IpoleCyalbHUX PIIIEHh BUPOK € TMIJCYMKOM YCi€l TMONepeaHboi JiSIbHOCTI
YYaCHHUKIB KPUMIHAJILHOTO MpoBaKeHHA. CaMe y HhOMY BUPINIYETHCS KpUMIHATIbHA
CIpaBa MO CyTi, TOOTO BCTaHOBIIOETHCS icTHHA. Jluime BUpOKOM, sKuii HabpaB
3aKOHHOT CHJIA, 0co0a Moke OyTW BH3HaHA BUHHOIO Y BUMHEHI 3JIOYHMHY 1 TijmaHa
nokapanHto. [licns HaOpaHHS BHUPOKOM 3aKOHHOI CHJIM BIH OTPUMYE CHILY 3aKOHY,
TOOTO cTae OOOB'I3KOBUM JUIsl BCIX JEpP>KaBHMX OpraHiB, MIAMPUEMCTB, YCTAHOB,
oprasizailiii, mocagoBuX 0Ci0, TPOMAJISH 1 MiAJIATa€ BUKOHAHHIO HA BCiil TepUTOPIi
VYkpainu. 3HaueHHS BUPOKY IOJIATA€ y TOMY, IO BIH TaKOX 3a0e3Meuye 3aXUCT MpaB
Ta 3aKOHHHUX IHTEPECIB YCIX VYYACHHUKIB KPUMIHAJBbHOTO TIPOLECY, HaJAr0uu
MOJIMBICTh amleJsIMHOTO Ta KacalliliHOTO OCKapKeHHA. Y KpHUMIHAJIBHOMY
IpOIECyaTbHOMY 3aKOHI HE MPOCTO BU3HAYEHO BUMOTY IPO T€, IO BUPOK Ma€e OyTH
BMOTHMBOBaHUI Hapsly 3 IHIIMMH PIIICHHAMH, & OKPEMO JETali30BaHO BUMOTHU JI0
MOTHMBYBaJIbHOT YaCTUHU CYJOBOTO PIIIEHHS, 3aJIe’KHO BiJl BUAY BHPOKY Ta CYIOBOI
1HCTaHIIi.

3a pesynpraTaMy aHajidy HOPM YWHHOTO KPHUMIHAJIBHOTO MPOIECYaTbHOTO
3aKOHY, CYAOBOi NMPAKTUKHU Ta CYAOBOi CTATUCTUKH MOXEMO JIMTHU JI0 BUCHOBKY, IO
BUMOTa BMOTHBOBAaHOCTI HE € JIHIMHUM TIOHATTAM, BOHA € TOHATTAM
mudepeHiiaatbiuM. He MokHa CTBepmKyBaTH, LI0 PIMIEHHS Y KPUMIHAIBHOMY
npoleci MaloTh OyTH BMOTMBOBaHI, JIMIIE SIKIIO KOHKpeTHa HopMa KoHctutymii

VYkpaian un KIIK Ykpaiaum Bumarae 115010, ocKinbku ctarts 370 9iTKO BCTAHOBIIOE
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€AMHUN TIIX1J J0 HOPMATHUBHUX BUMOTI, SIKUM MAarOTh BIJNOBIJATH YCl CYIIOBI

pIllIEHHS y KpUMIHAJIBHOMY TMIpPOBAaKEHH1 Oe3 BUHATKY. BogHouac He MokHa
3arnepedyBaTd TOW (DAKT, 110 OKpeMi CYIOBI PIIIEHHS Y KPUMIHAJIBHOMY MPOLECI
MaloTh BIAMOBIaTH BUMO31 BMOTHBOBAHOCTI Ha OJfHAaKOBOMY piBHi. lle mo-mepre, Ti
pilIIEHHS! BMOTHBYBAHHSI SIKUX BUMaraetbcsi OCHOBHUM 3aKOHOM:

- TMPOHUKHEHHS JI0 >KUTJIA UM JI0 1HIIOTO BOJIOJIHHS OCOOM, TPOBEACHHS B HUX
oAy uu oomyky iHakie (crarta 29 Konctutynii Yipainn);

- 3aCTOCYBaHHs 3amoOODKHUX 3axOAiB y BUIVISAAl apemry (JOMamHboro) ado
Tpumarwucs mia Baptoro (crartsa 30 Koncturyii Ykpaian).

[To-npyre, 11€ Ti CyZIOBI pillIEHHS, J0 SIKUX 3aKOHO/ABEIlb BCTAHOBUB OCOOJIUBY
BUMOT'Y BMOTHBOBAHOCTI, BPaXOBYIOUM iX XapaKTep Ta 3HAUYCHHS I JOTPUMaHHS
3acaj KPUMIHAJIBLHOTO TPOBA/DKEHHS Ta 3aXHCTy 3aKOHHUX IpaB Ta I1HTEPECIB
YYaCHHUKIB KPUMIHAJBLHOTO TPOBaDKEHHA. Jlo Takmx pilieHs 3a pe3yinbraTaMu
JTOCHIPKEHHS BIIHOCUMO:

- 3a0e3meueHHs] MpaBa Ha CBOOOJY Ta OCOOHCTY HEIOTOPKAHHICTH MO0
pieHHs npo TpuManHs 11 BapToro (ctarts 12 KIIK Ykpainn);

- 3a0e3MeUeHHS HEAOTOPKAHHOCTI JKHMTIA YU I1HIIOTO BOJIOAIHHS OCOOH IIOAO
pIIIEHHS TPO NPOHUKHEHHS JI0 JKUTIA YU JI0 1HIIOTO BOJIOJIHHS OCOOH
IPOBEJIEHHA B HUX oAy un oomyky (crarts 13 KIIK Vkpainn);

- HEJIOTOPKAHHICTH MpaBa BJIACHOCTI IIOA0 MM030aBiIeHHS a00 0OOMEKEHHS IpaBa
BJIACHOCTI Mijl yac KpuMiHanbHOro npoBaxeHHs (crarts 14 KIIK Ykpainn);

- pilIEHHS MPO CKacyBaHHS, 3MiHY 3al001KHOTO 3aX01y a00 MPOTOBKEHHS HOTO
Jii Ha CTPOK, IO HE MOXKE TMEPEBMINYBAaTU JBOX MicsAliB B cyai (crarts 331
KIIK VYkpainn);

- piIIeHHS MIOJ0 HAMpaBJIEHHS KPUMIHAIBHOTO MPOBAKEHHS 3 OJHOTO CYIYy 10
iHmoro y nopsaky crarti 34 KIIK Ykpainu;

- BupimeHHsa nutaHHs npo BiaBiA cyaal (ctartsa 80 KIIK Ykpainn);

- pIIIEHHS TIPO BIJICYTHICTh HEOOXITHOCTI PO3MOYMHATH CYJOBUU PO3IIAI 3

MOYaTKy Ta 3A1HMCHIOBATH MOBTOPHO BCl a00 YaCTHUHY MpoLEeCyalbHUX 1M, AKi
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BKE 3[IIMCHIOBAJIMCS TI1JI Yac CyJI0BOTO PO3IVIsy A0 3amiHu cyaai (ctarts 319

KIIK VYkpainn);

pieHHs npo ycyHeHHs npucsbkaoro (crarts 390 KIIK Vipainn);

pIIIIEHHS PO 3A1MCHEHHS JUCTAHIIIHHOTO CY/IOBOTO MPOBAHKECHHSI, ¥ pa3i SKIIO
CTOpOHA KPUMIHAJIBHOTO MPOBA/KEHHS YW TOTEPHUIUN 3amepeuye MpoTU
takoro 3aiiicHenHs (crartsa 336 KIIK Ykpainn);

pillIeHHST TPO MM030aBJIEHHSI Y4YaCHHWKAa KPUMIHAJIBHOTO MPOBAKEHHS IpaBa
y4acTi y BiJICOKOH(EPEHIlii 1103a MeKaMu MPUMIIIEHHS Cyly 3 BUKOPUCTaHHSIM
BJIACHUX TEXHIYHUX 3aCO0IB Y BUIAJIKy HASBHOCTI O3HAK 3JIOBKUBAHHS TPABOM
3 METOK 3aTATyBaHHS Cya0BOro po3miiay (wactuHa 6 crarti 336 KIIK
VYkpainn);

pileHHsT mpo 3a00pOHY 3aCTOCYBaHHS TEXHIUYHUX 3aCO0IB TPH MPOBEACHHI
OKpEMOi MpPOoIIeCyalIbHOI Jii Y Ha MEBHIM CTall KpUMIHAIBLHOTO MTPOBAHKEHHS
3 METOI HEPO3TrOJOMICHHS BIJIOMOCTEH, $AKI MICTSITh TAEMHUIIO, IO
OXOPOHSIETHCSI 3aKOHOM, YU CTOCYIOThCSI IHTUMHOTO >KUTTS 0coOu (ctarTs 351
KIIK VYkpainn);

pillieHHS TMPO JOMUT OJHOTO 3 OOBHMHYBAaUEHWX 3 BHKOPUCTAHHSIM
B1JICOKOH(DEPEHIIIT IPU TPAHCIISIT 3 IHIIOTO MPUMIIICHHS Y pasl 3M1HCHEHHS
CYIOBOTO PO3IVISAY CTOCOBHO JEKUIBKOX OOBHHYBAUE€HMX, SKIIO I[HOTO
BUMaraloTb  IHTEpECH KpPUMIHAJBLHOTO  TpOBa/KeHHS  abo  Oe3meka
ooBunyBadeHoro (ctartst 351 KIIK Ykpainn);

pIIICHHS MPO MPOBEACHHS JTOMHUTY CBIKA 3 BUKOPUCTAHHSIM TEXHIUHUX 3aC001B
3 1HIIOTO MPUMIIICHHS, Y TOMY YHCJl 3a MEXaMH MPUMIIIEHHS Cyqy abo y
IHIIMNA croci0, 10 YHEMOXJIMBIIOE #oro iaeHTU(IKaIlilo Ta 3a0e3nedye
CTOPOHAM KPHUMIHAJIHHOTO TMPOBAKEHHS MOXKIWBICTH CTaBUTH 3allUTAHHS 1
CJIyXaTd BIJMOBIJI HA HUX Y BUHATKOBUX BHUIIAJKaxX JJi 3a0e3neueHHs Oe3neKu
cigka (crarts 352 KIIK Ykpainn);

pileHHs MOA0 He3roau 3 BUCHOBKOM ekcriepTa (ctarts 101 KIIK Vkpainn);
pilleHHs Mpo BIAMOBY Yy BuIUIaTi BuHaropogu BukpuBauy (130-1 KIIK

VYkpainn);
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- pilIeHHS MPO NMPOBEACHHS JOMUTY, BII3HAHHS y PEXXHUMI BiIeOKOH(DEpEeHIIIT i

yac nocynoBoro posciiayBanns (crarts 232 KIIK Vkpainn);

- plUIeHHS NpO BIJIMOBY Y 3a/I0BOJICHHI KJIOMOTAHHS MPO MPOAOBKEHHS CTPOKY
nocynoBoro posciiayBanHs (ctartsa 295-1 KIIK Ykpainn).

Tpero Tpynmy CKIamalTh yCl 1HII CYAOBI PIIIEHHS y KPUMIHAJIbHOMY
IPOBAJKEHHI, K1 HE BXOJATH JI0 MEpPLIOi Ta APYroi rpym 1 Ha sIKI NOIIUPIOOTHCS
3arajbHOO00O0B'I3K0OBa BHMOTa BMOTHBOBaHOCTI BimmoBigHo 1m0 crarri 370 KIIK
VYkpainu.

YerBepTy 1 O0COONMBY TpyIly CKJIAIalOTh BHUPOKU SIK 3aKIIOYHI PIMIEHHS Yy
KPUMIHAJILHOMY TMpOBa/KeHHI. JJI1 BHUPOKIB KpHUMIHAJIBHUM MPOLIECYaTbHUM
3aKOHOM BH3HA4Y€HI OCOOJIMBI BUMOTH HIOAO iX CTPYKTYpH, 3MICTYy y TOMY YHCIHI 1
BMOTHBOBaHOCTI. Lle mae mimcTaBu CTBEpIXKyBaTd, IO MOTHUBOBAHICTh BUPOKIB €
YTOYHEHOIO MOPIBHSHO 3 1HIIUMHU CYJJOBUMU PIIICHHSIMH Y KPUMIHAJIBHOMY MPOIIECI.

BpaxoByioun BUIIEBHKIAIECHE, BBAXKAEMO 3a JIOIUIbHE BHU3HAYUTH 4 Tpymnu
CYIOBHUX pIllIEeHb 3a PIBHEM BMOTHBOBAHOCTI CYJOBHX PIIICHb y KPUMIHAIHHOMY
MPOIIECi:

- pIIICHHS 3 OpJMHAPHUM PIBHEM BMOTHBOBAHOCTI (3arajibHOO00B’ I3KOBOI );
- DpIIEHHS 3 EKCTPaoOpJUHAPHUM pIBHEM BMOTHBOBAHOCTI BIJMOBIIHO [0

KPUMIHAIBHOTO MPOIIECYaTbHOTO 3aKOHY;

- PpileHHS 3 eKCTPAaOpAWHAPHUM pPIBHEM BMOTHBOBAHOCTI BIAMOBIAHO [0

OCHOBHOIO 3aKOHY;

- pIlIEHHS 3 YTOUHEHUM PIBHEM BMOTHBOBAHOCTI (BUPOKH).

3.2. IIpobGsieMa BU3HAYCHHS 00CATY Ta KPUTEPiiB MOTUBYBAJIbHOI YaCTUHH

CYIOBMX pillleHb Y KPUMIHAJILHOMY NPOBAIKEHHI

HactymHum eTanmoM HAmoro AOCITIIKCHHS € BU3HAYEHHS OOCATY Ta KPHUTEPIiB
BMOTHBOBAHOCTI CYJIOBOTO PIIICHHS Y KpUMiHAIBLHOMY TIpoBapkeHH1. [1i1 kpuTepiem
PO3yMIEMO TIJICTABY JIJIsl OLIIHKH JOCHIIPKYBAaHOTO 00'€KTa, 03HAKY, SIKOT 00OB'SI3KOBO

notpibno porpumyBaruca. Ilig obOcsiroM po3ymieMO BEIMYUHY, “TIUOMHY™
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BITOOpa)KEHHS YCIX MUCIICHHEBUX MPOLECIB CYIl, y TOMY YHCIi aHali3y (aKTHIHUX

o0cTaBUH, sIKI MPHU3BENIN JI0 KiHIIEBOTrO pieHHsA. KoHCTpyroBaHHS HaOOpy KpUTEpiiB
BMOTHBOBAHOCTI Ta ii 00csry moTpiOHO Oe33anepeyHo CMiBBIIHOCUTHU 31 3MICTOM CT.
91 KIIK VYkpainu, sika NpUCBAYEHA BIOPSAKYBAaHHIO MPOOJIEMU BU3HAYCHHS KOJa
o0cTtaBuH, 10 O0OB’S3KOBO TMIJIATAIOTh JOKA3yBaHHIO B KpHMIHAJbHIN CIpaBi Ta
HampsiMaM 1 MeXaM JTI0Ka3yBaHHs y cipasl. BigTak BapTo MPOCTEKUTH B3a€MO3B'SI30K
BMOTHBOBAHOCTI CYIOBOTO pIIlIEHHS Ta TMWUTaHb TMPEAMETY JOKa3yBaHHS, MEX
JIOKa3yBaHHS Ta MPOIECy JOKa3yBaHHS.

Busnauatoun npenmet nokasyBanHa B. O. [lomentoimiko 3BepTae yBary Ha Te,
110 HAYKOBIII Ta JIOCIITHUKHU JOKA30BOIO MpaBa 31WIIIMCh Ha OMHOCTAHHIN TyMIIl, 110
“mIsT  yCHINIHOTO BUPIIIEHHS 3aBJaHb KPUMIHAJIBHOTO CYIOYMHCTBA CIIAYHM,
IPOKYpPOp, CIHITUUN Cymas 1 cya 3000B’s3aHI BCTAaHOBUTH, UM Majla MICIE IIOJIS
KPUMIHAJILHOTO TIPABOIMOPYIICHHS, SKE caMe KpHMiHaJIbHE MPaBOMOPYIICHHS OYJ10
BUMHEHO, XTO BUHYBaTHI y HOr0 BUMHEHHI, Ta 1HII OOCTaBUHU, 110 MAIOTh 3HAYEHHS
JUISE 3aKOHHOTO Ta OOIPYHTOBAHOIO BUPIIMICHHS KPUMIHAJIBHOTO MPOBAIKEHHS,
3aXMCTy TpaB 1 3aKOHHMX 1HTEpECiB Yy4yacHUKIB mpouecy. Kpuminanbhe
MIPABOMOPYIIEHHS IS 0Ci0, Ha SIKUX 3aKOHOM IOKJIAJIEHO 00O0B’SI30K PO3CIIITyBaHHS 1
pPO3MISIAY CHpPaBH, 3aBXKAU € TMOJMIEI0 MUHYJIOTO, SIKy BOHM NMOBHUHHI Mi3HaTU. Tomy
CHIAYMM, IPOKYPOP, CIAITUUN CyAsl 1 CyA NP 3A1MCHEHH] BIMIOBIIHO PO3CI1yBaHHS
a00 Cy/IOBOrO TMPOBA/DKEHHS TOBUHHI Mi3HaBaTH (HaKTH, M0 BIAHOCATHCS IO
MUHYJIOTO, JIMIIE 3a JAOIMOMOIOI THX CHIIB, K1 I mois 3anuinuia. Ha migcTtasi
HAMpI3HOMAHITHIIINX  JaHUX, (pParMEHTapHUX YPHUBYACTHX CBIJYEHb BOHU
BIIHOBJIIOIOTh ITUTICHY KapTHHY TIOAil, IO BIAOyJIacs, TOOTO BCTAHOBIIOIOTH
00CTaBMHU BUMHEHOTO0 KPUMIHAIBHOTO MPABONOPYIIEHHS Ta 0¢10, K1 HOro BAMHWINA
[61, c. 128].

3 omisAy Ha 3a3Ha4eHEe NpeIMET JI0KAa3yBaHHSA PI3HUTHCA B 3aJIEKHOCTI Bij
cy0’ekTa JOKa3yBaHHS, 1 1€ IPUPOAHO, TOMY SIKIIO JJIS 3aXMCHUKA Ta M1J03PIOBAHOTO
11e Ti, 0OCTaBHHM, SKI MIATBEP/KYIOTh BIICYTHICTh caMoi MOl 3I0UMHY (HaIPUKIIAI,
Jisl, sKa CIOPUYMHUIIA IIKOJY, ajie HE € 3JI0Y4MHOM), BIJCYTHICTh CKJIQAy 3JI0YHHY

(ememMeHTIB 00'€eKTHBHOI 4M CyO'€KTHBHOI CTOPOHH), ICHYBaHHSI CTaHy HEOOX1IHOT



154
000opoHN a00 KpalWHBOI HEOOXIAHOCTI, TO A CTOPOHU OOBHMHYBAYCHHS BAXKIHBO

JIOBECTH 30BCIM 1HIIIE KOJIO OOCTaBHH.

CTpyKTYpHO JIOT14YHI CXEMH MpeIMeTa T0Ka3yBaHHSA MOXKYTh OyTH BUKOPUCTAHI
SK TIOKPOKOBU aJITOPUTM BCTAHOBIIGHHS OOCTaBUH MPHU PO3IVISLIAI KPUMIHATBHOL
CIpaBH JUIsl BUHECEHHsSI BMOTHMBOBAHOIO CYJOBOIO DIILIEHHS, SIKE, OKpIM TOrO, II0
NOKJIMKaHE BCTAHOBUTH ICTUHY Y CHpaBi LI 1 Ma€e OyTH 3pO3yMUIMM YCIM yYacHUKaM
npoBajkeHHs. CBOe OaueHHs MpeAMEeTy J0Ka3yBaHHS y CIpaBl MalOTh HE JIUILE
CTOPOHHU, aje W 1HIIl yYaCHUKHU MPOBAHKEHHS, HANPUKIAA, IUBIILHUM MO3WBaY.
3BICHO, KOXKEH 13 HUX OyJe HaBOJUTH CBOi MIPKyBaHHS MO0 (PAaKTUUYHUX OOCTaBUH
cupaBu. llpore kimroduoBe Micle y Impoleci JOKa3yBaHHS, ske 0O0'€qHye TIpynu
CyO'€eKTIB BIJBOJUTHCA CaMe TOJIOBHOMY (PakTy, TOOTO BCTAHOBJICHHIO HASIBHOCTI YU
BIJICYTHOCTI OOCTaBHWH, SIKI BIJIITOBIIaIOTh O3HAKaM KOHKPETHOTO CKJIAIy 3JIOYHHY,
kUil OyB BUMHEHUN MEBHOIO 0CO0010. Y MpoIleci J0Ka3yBaHHS KOXKEH 13 CyO0'€KTIiB
IPOBA/KEHHS JOBOAMTH CBOKO MO3MLIIO. A 17 Cyqy Ha OCHOBI yCiX OOCTaBHMH 1
IIOBHOT'0, 0€3CTOPOHHBOT0, 0€3M0CEPEIHBOT0 PO3MIISLY NOTPIOHO BCTAHOBUTH ICTHHY.

3aBAaHHs Cyldy Y KpUMiHaJIbHINA CIpaBi MOJSrae y Mi3HAHHI Ta BCTAHOBJICHHI
OoKkpeMux (akTiB, MOMIN, SKI CTOCYIOTbCA TOJOBHOTO (PaKkTy, 1€ MOBUHHO OyTu
BCTAHOBJICHO a0COJIIOTHO BIPHO, TOOTO YW ICHYBaB 3JIOYMH, YW BiH OyB BUMHEHUM
ooBunyBaueHUM. Cya y mpoleci po3mIsay CIpaBH Ta MOTHBYBaHHS PIIICHHS HE
IPOCTO TIIYMauyuTh KOHKPETHY HOPMY MpaBa, a 3MIMCHIOE ‘“‘HaKIafaHHS Il€i HOPMU
npaBa 1 3 TUMH (PaKTUYHUMU OOCTaBUHAMHU, SIKi OyJIM BCTAHOBJEHI, TOMY OCOOJIHMBO
Ba)XJIMBO, 1100 OOM[BI 1i YMOBH OyaM CKOHCTpPYyHOBaHI MpPaBUIbHO. SIKIIO HOpMHU
npaBa YITKO mepeadadyeHl KOHKPETHUMH HOPMATUBHO TIPAaBOBUMH aKTaMH, TO
0o0CTaBMHM TpO IMOJII0, fKa BiAOynacss B MUHYJIOMY MarOThb OyTH HIATBEPIKEHI
Jo0KazaMu, TOOTO (aKTUYHUMHU JaHUMH, Ha IIJCTaBl SKUX MOXXHA BCTAaHOBHUTH
BIJICYTHICTh YW HasABHICTh (aKTIB Ta OOCTaBHH, SKI MalTh 3HAYCHHS MJIs
KPUMIHAJIBHOTO TPOBAKEHHS, DKEpelNaMM, SKUX € TOKa3aHHA pPE4YOoBl JOKa3W,
JOKYMEHTH, BUCHOBKH €KCIIepTiB. BMOTHBOBaHE Cy/10BE PIIlIEHHS SIKpa3 € TapaHTIEr0
TOTO, 1110 MPEAMET JOKa3yBaHHS BCTAHOBJIEHUI TaKHii, AK BiH OyB y H1MCHOCTI, IO JI0

BIJIMOBIIANILHOCT] OyIyTh MPHUTSATHYTI BHHYBaTli 0cOOM, HEBHHYBaTi 0cOOM OymdyTh
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BUIIPABIaHl YW NPOBAKEHHS Yy chpaBl Oyae OOIPYHTOBAHO 3aKpUTO. SKIIO

MiJICYMyBaTH, TO BMOTHBOBAHICTh CYIOBOTO DIIICHHS TapaHTyBaTHUME JOTPUMAHHS
IIpaBa Ha CIIPAaBEIJIMBUN CYAOBUN PO3IVIAL.

o cTocyeTbcst 3aCTOCYBaHHS MPaBOBUX HOPM, TO B IMPOLIECI MOTHUBYBaHHS €
BXJIMBUM CITIBBIAHOILIEHHS 1 3aCTOCYBaHHS HOPM KPUMIHAJIBHOIO MarepiajibHOTO
npaBa 1 KpUMIHAJIBHOIO MPOLECYyalbHOrO MpaBa. Y MpoLEecl JOKAa3yBaHHS 1CTOTHO
BOXJIMBUMU € Taki KaTeropii, SK 3J04YMH, CKJaJ 3JI0YMHY, KpUMIHAJIbHA
BIJIMOBIJAIBHICTh, TPU3HAYCHHS TIOKapaHHsI, 3BUIbHEHHS B1J] BiI0YBaHHS MMOKapaHHs
tomo. OCKIIBKK CHIBBIJHOLIEHHS caMe TMpeaMeTy JOKa3yBaHHS Yy YacTHHI
dbakTHYHUX OOCTaBMH 13 CKJIaJ0M 3JI0uMHY, sikuii nependadeHuit KK Vkpainu €
OpEeIMETOM MOCTIMHUX HAyKOBUX JUCKYCIH, TO CHIBBIJIHECEHHS OOCTaBHH Ta HOPM
3aKOHOJIaBCTBA 3 MPUBOAY OOCTAaBHH IO OOTSXKYIOTH 200 MOM'SKIIYIOTh TOKapaHHS
HE € HACTUIBKM JoCHiKeHUM. OCOOMMBO BaXJIMBUM Y IIBOMY KOHTEKCTI €
XAapaKTepUCTUKA OOCTaBUH, Kl OOTSKYIOTh IOKAapaHHs, a Cepel HUX BUMHEHHS
3JI04MHY O0CO0OI0 TOBTOPHO Ta peluauB 37M04uuHIB. Ll mifcTaBa € mepiiow y
nepesniky BianosiHo a0 yactuHu 1 ctarti 67 KK Ykpainu. IIpoTe 3riiHO 3 4aCTUHOIO
2 3a3HauEHOI CTarTi, Cyd Ma€ TMpaBo, 3aJEKHO BIJl XapaKTepy BUYMHEHOIO
KPUMIHAJILHOTO MPAaBOIMOPYIICHHS, HE BU3HATH 110 OOCTaBUHY TAKOIO, IO OOTSIKYE
NOKapaHHs, HABIBIIM MOTHBHU CBOTO PIIIEHHS y BHpPOKYy. ToOTO 3a pe3ynbraraMu
IpoLEeCy JOKa3yBaHHS Cy/l MOKe a00 BpaxyBaTH 03HaKy MOBTOPHOCTI YU PELUIUBY SIK
00TsKyr04y 00CTaBUHY 200 HE BpaxyBaTH.

I. B. Bacucra y cBoeMy AochikeHH1, IpUCBIYECHOMY KBamidikarii aiif ocodu
miJi 4Yac TIOCTAHOBJICHHS BHUPOKY 3a KBali(PiKylO4OI0 O3HAKOI “NOBTOPHO”
CTBEpIDKYE, IO ““...BApPTO PO3MEXKYBAaTH JBa OKpPEMI MiAXOAU, 30KpeMa ‘‘BUMHEHHS
KPUMIHAJILHOTO MPAaBOMOPYIIEHHS SK (DaKT, MOAII0, IKY MPOKYPOP, CIAITIHN MarOTh
000B’sI30K BCTAHOBJIFOBATH BIAMOBIAHO 10 BUMOr NyHKTY 1 yactunu 1 crarti 91 KIIK
Vkpainu Ta [Ky XapakKTepu3yloTh 4ac, MICIle Ta 1HIII OOCTaBUHM BUMHEHHS, a B
JPYroMy BHUIIAJIKY - BXKE SIK MOJI110, B SIKIM HE JIIIIE BCTAHOBJICHO MPUYETHICTh MEBHOI
ocoOu, a ¥ JIOBEJAEHO BHUHYBATICTh OOBHHYBAaU€HOI'O y BYMHEHHI KPHUMIHAJIBHOIO

npaBonopymieHHs (myHkT 2 gactuHu 1 crarti 91 KIIK VYkpaiam)” [6, c. 6]. O. P.
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banamnpka, JI. f. Crpensbinpka, M. 1. Komoc Bka3yroTh, 1o BpaxyBaHHS CydaMH

dakTopy peluanBy, € BAXKIMBUM P BUHECEHHI BUPOKIB Ta MPU3HAYCHHI MOKAPaHb,
OCKUIBKH 11€ HEPO3PUBHO MOB'S3aHO 13 MPOIEcCOM pecoltianizaiii [4, c. 448].

BaxnuBo B3aTH 70 yBaru, o KpuMiHaJbHA BiAIOBIIAIbHICTE 32 3JI0YMH, SKHI
CTAHOBUTH COOOI0 TEHITEHI[IapHUM pPelUauB, MOXKE HacTaBaTH JIUIIE TOMIi, KOJIU
ocoba mepeOyBae y MiCLSIX BiOyBaHHS TOKapaHHS Ha 3aKOHHMX TijcraBax [70].
Pazom 3 tHM, sKIIO 0co0a, sKka, He3aKOHHO T030aBJieHa BOJIi, HAMPUKIAMA, 3IHCHIOE
BTEYY 13 3aCTOCYBaHHSM HACWJIbCTBAa HaJ BapTOlO, TO 1i Ail KBali(iKylOThCS 3a
BiJIMTOBITHUMU CTaTTSIMU TIPO 3JI0YUHU TTPOTH OCOOMU.

3a 3arajJbHUM TIPaBUJIOM KBai(ikallis MEeHITESHIIApHOTO PEIUANBY BKIIOYAE B
cebe:

- BCTAHOBJIEHHS TOTO, IO 3JI0YMH BUYMHEHHUUA OCOOO0I0 B MEpioj BIAOyBaHHS
MOKapaHHs 3a paHillle BYNHEHUH 3TI0YUH;

- MIATBEP)KEHHS 3aKOHHOCTI NpPU3HA4YeHHS Oco0l IIOKapaHHSA, B MEpIoA
BiJIOYBaHHS SIKOTO BOHA BUMHUJIA HOBUH 3JI0YMH;

- KBadiQiKalilo HOBOTO (PEUUIMBHOIO) 3JIOYMHY - BCTAHOBIJIEHHSI HAsIBHOCTI
O3HaK CKJIagy TMPOCTOr0  3JI0YMHY, KBaIi(PIKylo4MX Ta  OCOOIMBO
KBaTI(IKYyIOUMX O3HaK, BpaxyBaHHs mojiokeHb KK mpo cramii BUMHEHHS
3JI04KHY, (OpMY CIIBYYaCTi Ta BUJ CHIBy4acHUKa [56, c. 248].

PenmauBHI 37109MHU, MOB'SI3aHI 3 HACHIBLCTBOM IPOTH OCOOH, SBIISIIOTH COOOO
CBOEpIJIHE AJIpO 3JOYMHHOCTI, sIK€ Mae MilHI 3B'SI3KM 3 mnpodeciiiHo Ta
OpPraHi30BaHOIO 3JI0YMHHICTIO. PO3MIsAHYTI HEratuBHI TEHIEHIlI B PO3BUTKY
3JIOYMHHOCTI TPOSBISIOTBCA Y 3POCTaHHI YacTKM PEHUAUBICTIB, SIKI BYMHUIN
3JIOYMHU OJHOPITHOTO CKJIAy, B MIJBUILEHHI X CYCHUIBHOI HEOE3IEeKH, B 301JIbIIICHH1
YaCTKH PEIUIUBHUX 3JIOYMHIB, CKOEHUX Ha 3aMOBJICHHSA. OCHOBHE ITOITOBHEHHS OCI0,
paHile CyaquMUX, SKIi BYUHSAIOTH 3JIOYMHHU, TIOB'I3aHI 3 HACHUJIBCTBOM IPOTH
0COOMCTOCTI, BITOYBAETHCS 32 paXyHOK 0C10, SIK1 paHiIIe SKi BAMHWIN 3JI0YNHU TTPOTH
BJIACHOCTI (KpaaikKku, rpadexi Ta po30iiHi Hamaau). JlaHa iepapXist JpKepes TOCUTh
CTIKa, W1IO0 CBIAYUTH MpPO TMEBHY TEHACHIII0 (OPMYBaHHSA PELUUUBICTIB LI€i

Kateropii 3mounmHiB. Hampukmam, BUPOKOM YMaHCHKOTO MICBKPAHOHHOTO — Cydy
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Yepkacokoi obmacti Bix 11.04.2014, ocoby, sixka panime cynuma 3a cT. 15, 4. 3 cT. 185

KK Vkpainu; 3a 4. 1 ct. 122, BU3HAHO BUHYBATOI0 y BUMHEHHI KPUMIHAJIHHOTO
npaBonopyieHHs, nepeadadeHoro 4. 2 cr. 125 KK VYkpainu (ymucHe jierke TuiecHe
ymkomkeHHs) [18]. O6cTtaBunamu, 0 0OTSHKYIOTH MMOKapaHHs OOBHHYBAYEHOTO, CY/I
BU3HAB BUMHEHHS 3JIOYMHY B CTaH1 aJIKOTOJILHOTO CH'SHIHHA Ta PELUUUB 3JOYHHIB.
AHaJIOT1YHA CHUTYyallisi 100 BYMHEHHS HACUJIBLHUIIBKOTO 3JI0YMHY 32 HAasIBHOCTI
CYIMMOCTI 32 MaHOBUHN BiJI0OpaXkeHa 1 y BUPOKY UeMepoBEIbKOTO PailOHHOTO CYyIy
XmMenbHUIbKkoi obOmacti Big 22.08.2014 [19]. 3a3HadyeHl BHUPOKU € SICKPaBUM
MIPUKJIAJ0M HEBMOTHBOBAHOTO CYJIOBOTO PIIIEHHS, OCKUIBKU CY[ JIUIIE Y TEPEIiKY
00TsKyIOUMX 00CTaBUH BKa3aB, 1110 OJHIEIO 3 HUX € PELUIUB.

Cyou mepmioi iHCTaHIUi y wLIM KaTeropii copaB HE 3aBXKAH IMPABUIBHO
3aCTOCOBYIOTh 3aKOHOJABCTBO. Tak, “Cynm mepIoi iHCTaHIlli MTOMHJIKOBO KOHCTaTyBaB
BIJICYTHICTh OOTSDKYIOUMX TOKapaHHsS OOCTaBMH, XO4a, BUIMOBIIHO JO MarepiajiB
KPUMIHAJILHOTO TPOBA/DKEHHS, TAKUMU OOCTaBUHAMH € PEIHAWB 3JI0YMHIB Ta
BUMHEHHS 3JI0YMHY 11070 MajojiTHporo” [14]. HeBpaxyBaHHS paliOHHUM CYyIOM
(GaKTUYHOTO  CTYMEHS  TSHKKOCTI  CKOEHMX  OOBHMHYBAaU€HHM  KPUMIHAJIBHUX
IIPABOMOPYIIEHb, 1X OCOOIMBOCTEN Ta OOCTaBMH BUYMHEHHS, a TAKOX HEBpaXyBaHHS
BCIX JaHUX MPO Horo ocoOy, Ha AYMKY KOJETii CyAJliB, TPU3BEIO IO HEMPABUIHLHOTO
BU3HAYEHHs OOBHHYBAaY€HOMY MIpU TIOKapaHHs, a TakKoX Oe3MiICTaBHOrO
3acTocyBaHHs mojoxkeHb crarti 75 KK Vkpaimm [13]. Koncraryroum moMmiikwy,
JOMYIIEH] CyIOM TepIIoi 1HCTAHIII CyJ amejsiiiHOl 1HCTaHIli BMOTHBOBYE
3acToCyBaHHS  OOTsKyro4oi  obctaBuHM. Tak  “IpuU3HAYaOuM  MOKapaHHs
ooBunyBaueHoMy OCOBA 5, komerisi cyaliB BpaxoBye HaHi Ipo #oro oco0y,
30kpeMa Te, mo BiH € panime cygumuM: 08.05.2012 poxky IlepmorpaBHEeBUM
patioHHUM cyqoM M. YepHiBIli 3a cT.cT. 185 4. 2 Ta u. 3, 122 4. 1, 69, 79 KK VYkpainu
70 1M030aBJE€HHsI BOJII CTPOKOM | pik 6 MIcCAIliB, BAMHUB HOBI 3J0YMHU B MEPiOa
HE3HSATOI Ta HEMOTrameHOi CYAMMOCTI, XapaKTepUCTUKY 3 MICIS MPOKUBAHHS,
HerepeOyBaHHsI Ha OOIKax y CIelialbHUX MEIUYHUX 3aKjajax Ta rnepeOyBaHHS Ha
TakoMy o0Omiky 10 2012 poky. ... OOGcTraBuHaMM, IO TOM SIKIIYIOTh MOKapaHHs

ob6BuHyBadeHoro 3rigHo cT. 66 KK Vkpainu komeris cyqiiB BHU3HA€ MUpE KasTTs,
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CIIPpUSAHHA PO3KPUTTIO 3JIOYHHY. PGHI/II[I/IB 3JI0YMHIB Ta BUYMHEHHS 3JIOYMHY 1040

MajoiTHROro 3rigHo ¢T. 67 KK Ykpainu koseris cyajiiB BU3HAae€ 0OCTaBHHAMU, IO
OOTSDKYIOTh TMOKapaHHsi oOBHHYBaueHoro 3rigHo 13 cr. 65 KK Vkpainu, npu
NPU3HAYCHHI TIOKapaHHS KOJETisl CYIIIB BPaxOBY€ CTYIIHb TSHKKOCTI BYHMHEHOTO
3]I04MHY, 0cO0y BHMHHOTO Ta OOCTaBUHHU, IO I[IOM SIKIIYIOTh Ta OOTSIKYIOThH
BIMOBIAAIBHICTE. Oco01, sika BUMHHIIA 3JI0YMH, Ma€ OyTH NPU3HAUYEHO MMOKAPAHHS,
HEoOXiIHE 1 JOCTaTHE IJisi 11 BUIMPABICHHSA Ta MOMEPEIKEHHS HOBUX 3JIOYMHIB.
BpaxoByrouu BullleHaBeAeHE, MiACTaB JjIs 3acTOCyBaHHS BUMor cT.75,76 KK Ykpainu
no oosunyBaueHoro OCOBA 5, xonerist cyaniB He BOadae™ [13].

BunpapneHHs Ta mnepeBUXOBaHHS PEIUAMBICTIB MOXJIMBE JIMIIE B yMOBax
13071511111 BiJl CYCHIIbCTBA, @ TOMY CYJIM BBa)XalOTh 3a HEOOXIJHE MPU3HAYUTH M
MOKapaHHs B MEXKax CAHKIIM IHKPUMIHOBAHMX CTaTeH, MOB'A3aHE 13 M030aBICHHSIM
Bo. OO'ekTHBHI 1 CYO'€KTHBHI aCMEKTH PEIUIUBHHUX 3JIOYMHIB, IOB'SI3aHUX 3
HACWJIBCTBOM TIPOTH OCOOM MAalOTh CKJIQJHY 1 JOCHTHh CYNEPECWINBY TPUPOITY.
OO0'ekTHBHI acTMEKTH TMOB'I3aHI 3 KOMIUIGKCOM CYCHIIBHHUX BIJHOCHH, IIO
YCKJIQJIHIOIOTh HOPMAJIbHY pecoliaizaiiio paHime cyauMux oci0. OcCHOBHUMU
Cy0'€eKTUBHUMU dbakropamu BUCTYIAIOTh: nedhopmoBaHa cucrema
I[IHHICHO-MOTHBAIIHHOI cepr 0coOu; CTiiKa CIPSIMOBAHICTh 0COOU HAa BUPIIICHHS
KUTTEBUX KOJII31M 3a JIOMIOMOTOI0 CHJIOBUX METOJIIB; HETaTUBHUM MIKpOCOLiaIbHUN
JIOCBIJT HACWJIbCTBA B MICIAX I1030aBJICHHS BOJI; alKOToJbHA Ta HApPKOTHYHA
OOTSKEHICTh, HASABHICTH IICUXIYHHMX BIIXWJIIECHb, 110 BHABIAIOTHECS B OCOOMCTOCTI
3JIOYMHII  arpeCUBHO-30y/KCHOTO THUIy; HECBIJOMa MOTHBAIliS, TOB'sA3aHa 3
BIJICTPOYCHOIO y Yaci JII€r0 3aKPiIICHHS TOCBITY.

Tak cyn anensiiHOI 1HCTaHINI y MpoIlecl Mepersay CyI0BOTO PIllICHHS 3a
amneJSIIiHOI0 CKaproo MPOKypopa BCTAHOBUB, IO CYAOM MEpINoi IHCTAHIII He Oyi10
BpPaxoBaHO PEIUIUB, K OOTSHKYHOUYy OOCTaBHHY, TOMY Yy MOTHBYBajJbHIH YacTHHI
“srimno BuMor cT. 65 KK Vkpainu, n.1,2 IloctanoBu Ilnenymy BepxoBHoro Cymy
Vkpainu Ne7 Bim 24.10.2003 poky “IIpo mpakTuky TMpU3HAYEHHS CYyIaMH
KPUMIHAJILHOTO TIOKapaHHS Tl 4Yac TMPU3HAYCHHS TIOKapaHHSI y KOXHOMY

KOHKPETHOMY BHUMAJKy CyJ TOBHHEH BpaxyBaTH CTYIIHb TSDKKOCTI BUYMHEHOTO
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3JI0YMHY, aHi Mpo 0co0y BUHHOTO Ta OOCTAaBHHM, IO MOM SKIIYIOTh Ta OOTSIKYIOThH

nokapands. Oco0l, fKka BYMHWIA 3JI0YMH, Mae OyTH TpU3HAYEHE IMOKapaHHS,
HEOOX1JIHEe ¥ JocTaTHE JJIsl ii BUMPABJICHHS Ta MOMNEPEIKEHHS HOBUX 3JI0YMHIB. I3
BpaxyBaHHSM CTYIICHIO TSKKOCT1,00CTaBUH 3JIOYMHY,IOTO HACITIIKIB 1 JaHUX PO
oco0y ciig OOroBOprOBaTH MUTAHHS PO MPU3HAYCHHS OLIBII CYBOPOTO,B MeEXax
CaHKIII1 CTaTTi, MOKapaHHs 0co0aM,siKi BYMHWIM 3JI0YMHH HA TPYHTI NUALTBA,a TAKOK
3a HasIBHOCTI penuAuBy 3i04nHy. [Ipu ibomMy ciij BpaxoByBaTH TaKoX OCOOTUBOCTI
KOHKPETHOIO 3JIOYMHY,00CTaBUHM HOro BUMHEHHs((opMa BHUHMU,CIIOCIO,XapakTep 1
CTYIiHb TSDKKOCTI HACHIJKIB,III0O HACTAJH,TOMI0). TakuX BUMOT PAMOHHUU CYI Y
MOBHIM Mipi He foTpuMaBcs” [15].

B 1HmIi# cnpasi cya anensiiHoI iHCTaHIIi TEX KOHCTATye (haKT HEBpAaXyBaHHS
cynoM 1 iHCTaHIUi peuuauBYy, K OOTSXKYHOUOi OOCTaBMHH, BKa3yIO4H, IO TaKWUN
BUCHOBOK HEBMOTHMBOBAHMI: “TIpM TPHU3HAUYECHHI BHJY Ta MIpU MOKapaHHS
oOBuHyBaueHOMy OCOBA 6 cyn mepinoi 1HCTaHLIi BpaxyBaB CTYMiHb CyCHUIBHOI
HeOe3MeK BUYMHEHMX KPUMIHAJIBHUX TIPABOMOPYIIEHb, OCO0Yy BHHHOIO HOro
NO3UTUBHI XapaKTEPUCTUKU, MaTepiaJibHUi, CIMEHHMI CTaH Ta CTaH 370pOB S 1
NpU3HAYUB IHOMY TIOKapaHHS Yy BHJI TI030aBJICHHS BOJI B MeXaxX CaHKIIH
iHkpuMmiHoBannx 4vacTuH ctareit KK Vkpainu. Ilpore, BimmosigHo 1o cT..67 KK
VKkpaiHM mnpu TNpU3HAYEHH] IMOKapaHHS OOCTaBMHAMH, $KI HOro OOTSKYIOTh
BU3HAIOTHCSA BUMHEHHS 3JIOYMHY 0CO0000, 10 mepedyBae B CTaHI aJIKOTOJBHOTO
CI SIHIHHS Ta peUUAuB 3704uHY. SIK BOauaeThbcs 31 3MICTY OOBHHYBaJIbHOIO aKTY,
oOcTaBUHAMHU, sKi 00TsKyI0Th mokapaHHs OCOBA_6, cyn Moxke BU3HATH BUMHEHHS
3]I04MHY 0C00010, 10 mepedyBae y CTaHl ajJKOTOJBHOTO CII'SHIHHS Ta PELUINB
3nmounHiB. Cyll Mepioi 1HCTaHLii Y BUPOKY 3a3HAYMB, IO OOTSKYIOUMX IMOKApaAHHS
OCOBA 6 o0OcTtaBuH HE BCTAHOBJICHO, TMPU I[LOMY TaKWW BUCHOBOK B3araji He
BMoTHBOBaHUI. Tak, cynom He BpaxoBaHO moka3aHHs oOBuHyBaueHoro OCOBA 6 ,
SKI BIH HaJlaB MiJ 4ac CIITYOTO EKCIEPUMEHTY Ta MOro MEpBUHHI MOKa3aHHS B
CY/IOBOMY 3aCiJIaHHSI, a TAKOX I1]] 4ac MPOBEACHHS HETJIACHUX CJIIIYUX i, 110 mepen
BUMHEHHSIM KPUMIHAJIIBHOTO MPaBOMNOPYIIEHHS BiH BXKMBAB aJIKOToJibHI Hamoi. B cymi

anemsiitHoi iHcTanmii OCOBA 6 He 3amepedyBaB, 10 BKHUBAB aJIKOTOJIBHI HAIoi B


http://search.ligazakon.ua/l_doc2.nsf/link1/ed_2016_01_01/pravo1/T012341.html?pravo=1
http://search.ligazakon.ua/l_doc2.nsf/link1/an_287/ed_2016_01_01/pravo1/T012341.html?pravo=1#287
http://search.ligazakon.ua/l_doc2.nsf/link1/an_287/ed_2016_01_01/pravo1/T012341.html?pravo=1#287

160
J€Hb BYMHEHHS KPUMIHAJbHUX MPABONOPYIIEHb.... TaKokK, CyA MepuIoi 1HCTaHUIi

0e3I1ICTABHO HE BU3HAB OOCTABMHOO, IO OOTSKYE MOKapaHHS OOBHHYBAu€HOTO,
peuunuB 3mouuHy. BianoBimno a0 c¢r..34 KK Vkpainu penuauBoM 3J04YHHIB
BU3HAETHCS BYMHEHHS HOBOTO YMHCHOTO 3JI0YMHY OCO00I0, SIKa Ma€ CYIHMICTh 3a
YMHUCHUHN 35I0uMH. Sk BOayaeThcs 3 MaTepialiiB KPUMIHAJIBHOTO MPOBAIKEHHS
OCOBA_6 panime cyogumuii 08.10.2008 poky UYepHIriBCbKUM pPAOHHUM CYIOM
UYepniriscbkoi obmacti 3a 4.2 ¢1.152, 4.1 c1.153. 4.2 c1.186, 70 KK VYkpainu no 7
POKIB 1M030aBJIEHHS BOJIi, TOOTO Ma€ HEMOTAallleHy CYIUMICTh 32 BUMHEHHS] YMUCHOTO
37I0YMHY, 110 1 OyJI0 BCTAHOBIIEHO CYZIOM Mepinoi iHCTaHIli. BpaxoBytoun BUKIaaeHe,
KOJICTIS CYAJIIB BBakKae 3a HEOOXiJHE BHU3HATH BYMHEHHS 3JI0YMHY OCO00I0, IO
nepeOyBae B CTaHl aJKOTOJBHOTO CH'SIHIHHS Ta PELMJIMB 3J0YMHY 0OCTaBUHAMHU, SIK1
0o0TsDKyIOTh moKapanHs oOBuHyBadeHoro OCOBA 6, a ToMy BIAMOBIAHO 0
nosiokeHb cT..420 KITK Ykpainu BUpok cyay nepiioi iIHCTaHIIi Miisirac CkacyBaHHIO
3 yXBaJIEHHsS] HOBOTO BUpPOKY™ [207].

Takok BaXJIMBUM € 3amo0iraHHsd BYMHEHHIO HOBHUX 3JI0YMHIB SIK CAMUMH
3aCy[KEHUMH, TaK 1 IHIUMHU ocobamu. Ilpu mpu3HavyeHHI mokapaHHs cya Oepe 10
yBaru CTYIIHb TSHKKOCTI BYMHEHOTO 3JIOYHMHY, 0CO0y 3JIOUYMHIIA Ta OOCTAaBHHH, IO
Horo OOTSHKYIOTH UM TIOM’ SIKIIYIOTh, JIJIE TOro, o0 BOHO OyJ0 JOCTaTHIM JUIs
BUTIPABJICHHS 3JIOUMHIIS Ta TOMEPEIKCHHS BUMHEHHS HOBHX 3JI0YMHIB. PeruanBHU
3JI0YMH CTAaHOBUTH MIJABUIICHY HEOE3MEKy ISl CyCHUIbCTBA, TOMY IO O OCOOU BXKE
OyJI0 3aCTOCOBAHO 3aXOJ MMOKapaHHs, ajie BOHU HE 3MOIJIM BILUTMHYJIM Ha Hel. Tomy, B
MNOPIBHSAHHI 3 MOBTOPHICTIO €l BUA MHOXKMHHOCTI 3JI0YMHIB € OLIBII OOTSKYIOUOIO
00CTaBMHOI0, HA 110 ¥ BapTO OYyJIO HATOJIOCUTH 3aKOHO/IABIISIM.

[cToTHUM 1711 BMOTHMBOBAaHOCTI TIPW3HAUCHHS ITOKapaHHS 3a O03HAKOIO
MOBTOPHOCTI Ta PEIUAMBY € BpaxyBaHHS IIi€l OOTSKYyHO4oi OOCTaBUHHM TOPSA 3
IHITMMU XapaKTePUCTUKaMHU OOBHHYBA4YC€HOTO JIJISI TOTO, 1100 BCTAHOBUTU CTYIIiHB
HeOe3MmeKkn Takoi 0coOu. PenuanB HACHIBLHUIIBKUX 3JIOUYMHIB € HAWHEOE3MEUHIIIO0
($hOpMOI0 MHOXKMHHOCTI 3JIOYMHIB: BAMHEHHSI HOBOTO YMUCHOTO 3JIOYHHY 32 HasIBHOCTI
HeroramieHoi abo HE3HATOI CyAMMOCTI 3a TMOMNepeAHid YMHCHUN 3JI0YMH J1a€

MOXJIMBICTb ~ 3pO3yMITH, M0 o0coba  Oe3BIANOBINAIBPHO  MOCTAaBUIAcCS  JO
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MONEPE/KCHHST  JIEP’KAaBU TMPO HEOOXIJIHICTh 3aKOHOCIYXHSIHOI TOBEMIHKHU, SIKE

BKA3aHO Yy paHillie MOCTAaHOBICHOMY OOBHHYBaJIbHOMY BUPOKY. Came TOMYy peluuB
BITHOCATh A0 OOCTaBUH, IO OOTSKYIOTh mokapaHHs. Tak, [Iumanbkuii paloHHUN
cyn IlontaBchkoi oOmacTi BHKJIaJa€e MOTHBYBaJbHY YAcTHHY ILIOJ0 OOTSHKYIOUHMX
oOCTaBMHAaX 1 XapakTepu3ylThb O0CO0y OOBMHYBau€HHS HACTYNHUM YHHOM:
“O6BunyBaueHniit OCOBA 7, € 0co0oto paHiilie HEOJJHOPA30BO CYAUMOIO, OCTaHHII
pa3 BiH OyB 3acymkenuii 02.12.2019 poky ['agsupkum parionnuM cynom [lonraBebkoi
oOnacti 3a yactuHamu 1 Ta 2 cr. 185, 70 KK Vkpainu, Ha nBa poku 1mo30aBieHHs
BoJii, Ha mijcTasi cT. 75 KK Ykpainu 3BiIbHEHU BiJ BiIOyBaHHS 1aHOTO TOKapaHHS
3 BUNPOOYBaHHSM, 3 ICIIMTOBUM CTPOKOM Ha JiBa poku, ymucHe BOuBcTtBo OCOBA 9
CKOiB B Mepiof ICUTOBOro cTpoky ( a.c.233-236, 241-242 t1.1), nepebyBae Ha “/[”
obmiky y mikapss Hapkonora KHIT “Tagsueka LIPJT” 3 2007 poky, miarao3 IIITPA
CHUHJIpOM 3aJIeKHOCTI, Ha oOmiky y mikaps ncuxiarpa KHII “T'agsupka IIPJT Ta KII
“ObnmacHuii 3akiaj 3 HaJgaHHA TcuxiarpudHoi gomomoru I[lonmTaBchkoi 0OmMacHOT
pamu” He mepebyBae (a.c. 229-230 T1.1), 3a MiciieM MNpokuBaHHsA, KHHUIIIBCHKOIO
cuibChkol0 pajoto [ajsupkoro paitony IlonraBchkoi oOsacTi, XapakTepU3yeThCA
HETaTUBHO SIK 0c00a, 1110 MEePIOANYHO 3JI0BKHUBAE CIUPTHUMU HAMOSIMH, CXHJIBHUHN 10
KpaJbKOK, He mpaiorounii (a.c. 227 T.1). 3a miciieM BiOyBaHHS TOKapaHHSA Yy
Kpemenuynpkiii BunpasHiii kononii Y/IITCY B IlonTaBcebkiit o0nacti Ne 69 B nepion
3 10.08.2012 poky mo 16.07.2014 poky, xapakTepu3yeTbcs 3a70BUIHHO (a.c.231,232
T.1). 3rigHo akTy cymoBo ncuxiarpuyHoro ekcrepra Ne 374 Bix 07.10.2020 poky,
OCOBA_7, IHOOPMALIA 1, na nmanmii yac Oyab-KMM XPOHIYHHM TCHXIYHUM
3aXBOPIOBAHHSM HE CTpaXJa€ SK 1 HE BHSBISIE O3HAaK THUMYAacOBOTO pO3Jaay
IICUXIYHOI MISUIBHOCTI, @ BHSBISIE O3HAKM BPOMXKEHOIO HEIOYMCTBA PIBHS JIETKOi
PO3YMOBO1 BIJICTAJIOCTI, YCKIAAHEHOI CHHAPOMOM 3aJICKHOCTI BHACIIIOK BKUBAaHHS
ankoroito. B mepioz gacy, A0 sIKOTO BiIHOCUTHCS IHKpUMiHOBaHE HOMY MTPOTHUIIPAaBHE
JisSIHHA OyZIb-IKUM XPOHIYHMM ICHUXIYHUM 3aXBOPIOBAHHSM HE CTpa)JaB, K 1 HE
3HAXOJMBCSA B CTaHI THMYacOBOTO pO3JIaly TMCHXIYHOI disuibHOCTI. CTyIiHB
BusiBjieHoro y OCOBA 7 BpOIKEHOTO HEJIOYMCTBa HE M030aBIIsIB MOr0 374aTHOCTI B

MOBHINA Mipi YCBIJIOMJIIOBAaTH CBOi Mii Ta KepyBaTH HUMH B IEPION Yacy, IO SIKOTO
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BIIHOCUTBHCSA 1HKPUMIHOBAaHE HOMY MPOTUIIPABHE JISIHHS, HE 1030aBIs€ MOXKIIUBOCTI

YCBIJIOMJTIOBaTH CBOi JIi Ta KepyBaTH HUMHU Ha naHui 4ac. [1ig mairo 4.2,4.3 ct. 19 Ta
nig airo ct.20 KK Vkpainu He nignagae, Moxe cTaTu nepes ciaijacTBoM Ta cynom. Ha
JAHWHA Yac 3aCTOCYBaHHS MPHUMYCOBHX 3aXOJ[IB MEIMYHOIO XapaKTepy He MmoTpeodye (
a.c.218-225 t1.1). Ilpu Bu3HaueHHI Mipu mnokapaHHs oOBuHyBaueHOMY OCOBA 7
KOJIETisl CYIJIB BpaxoBY€, IO BIH BYMHHUB OCOOJMBO TSKKUHA 3JI0YMHH, OCOOY
BUHHOTO, SIKUH paHillle HEOTHOPA30BO CYIUMUM, 3T0YNH BUYMHHUB B TIEP10J] ICTUTOBOTO
CTPOKY, OOCTaBUHHU 3a SKUX OyB BUMHEHHUH 37104MH, OOCTaBUHH IIO MOM'SKIIYIOTH 1
OOTSKYIOTH TMOKapaHHsI, BpaXxoBye HempaBoMipHy noBeninky norepmisioro OCOBA 9
1 IPUXOJUTH 10 BUCHOBKY, 1110 oOBUHYBaueHOMY OCOBA 7, HeoOX14HO pU3HAUYUTH
MOKapaHHs y BUIVISAI MO30aBJICHHS BOJII PEAIbHO 33 CYKYITHICTIO BUPOKIB, OCKUIBKH
BiH CTaHOBUTh TIJBUIIEHY CyCHUIbHY HeOe3meKy 1 HOro BUIIpaBICHHS Ta
NIePEBUXOBAHHA HE MOXJIMBE 0e3 1301111 B cycnuibeTBa” [20].

Ha mpukiazi 3actocyBaHHSI CyqamMH IMOBTOPHOCTI Ta PEIUANBY, K 0OCTaBUHH,
0 OOTSDKYIOTH TOKAapaHHSA, MOXXHA MPOCTIIKYBaTH, M0 OOCAT BMOTHBOBAaHOCTI
KOHKPETHOIO pIIIEHHS € JyK€ I1HIUBIAYyaJIbHUM 1 3aJIeKUTh BiJ MPEAMETY
JIOKa3yBaHHS, KU € OCOOMMBMM y KOHKPETHIN cynoBiii crmpasi. [Ipote BaximBo
3a3HAUUTH, L0 B MPOLIECI MOTHUBYBAaHHSA CyJ HE MOXE OOMEXKHUTHUCS TMEpPEeNiKOM
o0cTaBUH, $KI OOTSXKYIOTh YM NOM'SKIIYIOTh MokapaHHa. Cya OBUHEH
apryMeHTyBaTH, YOMY Ty YH IHITy OOCTaBHHY BHU3HAYa€ SK TaKy, 10 OOTSHKY€E 4d
MIOM'SIKIITY€ TTOKapaHHs, BKa3iBKM Ha HOPMY KPHUMIHAJIBHOTO MPOIIECYaIbHOTO 3aKOHY
HEJOCTATHBO, 1€ € TOPYIICHHSIM BHUMOTH BMOTHBOBAHOCTI CYIOBOTO PIIICHHS 1
MIJICTAaBOIO JUIS TEPerIsAay TaKoro pilleHHsS CyJAaMHu anejsiidHol 1HCTaHIl 3
YXBAJICHHSIM HOBOTO BUPOKY 1 MMPU3HAYCHHS 1HIIIOTO BHIY Y Mipy TTOKapaHHS.

[Iponiec imentudikamii KpuTepiiB BMOTHBOBAHOCTI CYIOBUX pIIIEHb Y
KPUMIHAJIbHOMY TIpOLI€Cl BapTo MPOJOBKHUTH 13 aHaJII3y HOPM KPHUMIHAIBHOTO
MPOIIECYaTbHOTO 3aKOHY MO0 MOTHBYBAJIBHOI YAaCTUHU PI3HUX BHUIIB CYJTOBHX
pimeHb pi3HUX iHcTaHmik. Tak, BignmoBimHo g0 ctarti 372 KIIK VYkpainu y

MOTHBYBaJIbHIA YAaCTUHI YXBaJIM 3a3HAYAIOTHCSI:
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- CyThb NIUTaHHSA, LI0 BUPILIYETHCA YXBAJIOK, 1 33 YUEK 1HILIATUBOIO BOHO

O3S AA€THCS;
- BCTAHOBJIEHI CYIOM OOCTaBMHHU 13 TMOCHJIAHHSAM Ha JIOKa3u, a TAKOX MOTHBU

HEBpaxyBaHHS OKPEMUX JTIOKa3iB;

- MOTHBHU, 3 SIKUX CyJ BUXOIMUB MPHU TOCTAHOBJICHHI yXBAJM, 1 TMOJIOKECHHS

3aKOHY, IKUM BiH KepyBaBcs [40].

Oco0arBUM 1 HAWBAXKIIUBIIIUM BUIOM PIIIICHHS, SIK Y>K€ 3a3HAYaNIOCs paHile, y
KPUMIHAJILHOMY Tpoliect € BUPOK. OCHOBHE NMUTAHHS, AK€ BUPILIIYETHCS Y IIbOMY
IpOIECYyaTbHOMY JOKYMEHTI - MUTAHHS MPO BHUHYBATICTh YW HEBUHYBATICTh OCOOU.
Came meit Buj pIIICHHS € TIJICYMKOM YCi€i TOMNEPEeNHbOI MISUTbHOCTI YYaCHHUKIB
KPUMIHAJIBLHOTO TPOBAHKEHHSI 1 BiI0Opaka€ OCHOBHY (YHKIIIO KPUMIHAIHHOTO
IIPOBA/KEHHS, a caMeé BHUPIIICHHS KOHKPETHOI KPUMIHAJIBHOI CIIpaBU MO CyTI Ta
BCTAHOBJICHHS TTPABOCY/I/S1 B MOTO 1IHHICHO-OPIEHTOBAHOMY PO3YMIHHI.

BMOTHBOBaHICTh BUPOKY 1€ BiIOOpaXEHHS 3 JTOTPUMAHHSIM MPABOBUX HOPM 1
JIOTIYHUX MPABUII CUCTEMHU JI0Ka3iB, MIPKyBaHb Ta Cy/DKEHb CyAy Ha IMiJTBEPIKEHHS
CBOIX BHMCHOBKIB Ta pillleHb. BMOTHBOBaHICTh BUPOKY L€ (PAKTUYHO O0'€KTUBI3ALlSA
floro oOrpyHTroBaHOCTi. BoHa nae MOXIMBICTH 3pO3YMITH YCIM ajgpecaraMm, HYOMY
caMe JI0 TaKOro BUCHOBKY MPHUHIIIOB B CyJl, YOMY CaMe TaKe PillleHHs MPUHHSB, YOMY
caMe Il JOKa3W B3ATI /10 yBarW, a 1HII HEBPAaXOBaHI, YOMY cCaMe TaKe MOKApaHHS
NPU3HAYCHO, YOMY TaKuW po3Mip, Takuil BHUA, YOMY 1 B SIKOMY pO3MIpi CyaI
3a/10BOJIbHSE UBUIBHUN T030B. [likaBoto € aymka b. II. Parymnoi mpo Tte, 1mio
“MOTHBH € JIOTIYHUM MICTOYKOM MiX MHUTAHHSIMHU TIpaBa Ta (PaxTy i BigoOpakaroTh
ocobOucre OayeHHS Cy[JIel0 OOCTaBUH CIpPaBH, a BMOTHBOBAHICTh CYJIOBOTO aKTa
NoB'si3aHa 3 MUTAHHSAMHU BHKIATy MOTHBIB SIK pPE3yNbTaTiB JOTIKO-MHUCIEHEBOT
TISIIBHOCTI, Ha IMJACTaBl SAKUX Cy[I JIHAIMIOB IeBHUX BUCHOBKIB” [73, c. 800]. O. L.
MapoukiH NpomnoHyBaB Ju(epeHLiIoBaTH MOTUBH MPOIECYyalbHUX PpIlIeHb, Ta
3a3HayaB, MO “(GakTUYHI MOTHUBH - II€ CY/DKCHHS MpaBo3acTocyBaya 3 (PaKTUIHHX
IIMTaHb, 3aCHOBaHI Ha MPaBWIHBHOMY PO3yMiHHI HUM 00’ €KTHBHOI AIHCHOCTI (TOOTO
3HaHH1), Hacammepea oO0CTaBUH, SIKI MalOTh 3HAYEHHS JJIsl PO3IVIslyBaHOI CIIpaBu, Ta

BMIHHI TPAaBWJIGHO W OOTPYHTOBAHO TMOAATH CBOE 3HAHHSA B YXBAJICHOMY DIIIICHHI.
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[IpaBoBI MOTMBH - LI€ CYI)KEHHs MPaBO3acTOCyBaya 3 MUTaHb MpaBa, 3aCHOBaHI Ha

NpaBUJIBHOMY HMOTO pO3yMiHHI, $KI BIJOOpakaroTh MOro MPaBOCBIIOMICTD Yy
poleCyaTbHUX MUTAHHAX Ta MUTAHHSAX MaTepiaabHOTO MpaBa. ETHIHUMKH MOTHBaMU
€ CyKCHHsSI CylJi 3 TUTaHb €THKA W MOPAJBbHOCTI 3aCHOBaHI Ha MPaBUILHOMY
PO3YMIHHI HUM 3arajJibHOJIOACBKUX HOPM MOpPAJIbHOCTI Ta €TUYHUX HOPM
npodeciiHol  IAIBHOCTI, SIKI BiIOOpa)kalOThb MOro JyXOBHI IIIHHOCTI 1 #oro
IPOMAJITHCHKY To3uIIio” [52, ¢. 256].

BmoTuBOBaHICTh € BIJOOpaKEHHSIM MUCJICHHEBUX OMepaliil CyaniB, Kl
3MIACHIOIOTHCS HUMH y TIPOIIECi aHaTi3y Ta OIIHKHU JIOKa3iB BiAMOBITHO IO BUMOT
KPUMIHAJILHOTO MPOIECYaAIbHOTO 3aKOHY 1, BJIACHE, BPAaXOBYIOUM 116 BMOTHMBOBAaHUU
BUPOK, TIOKJIIMKAHUWA 3a0€3MeYNTH PO3YMIHHS BHUPOKY YyYaCHUKAMHU CYIOBOTO
MIPOBAKEHHS 1 TPOMAJICHKICTIO, 3a0€3MEYUTH MPABO Ha OCKAPKEHHS T4 MOXJIMBICTh
nepersy.

Bignosinno no crarti 374 KIIK VYkpainu MOTHUBYBajbHa 4YacTUHA BUPOKY
3aJIeKUTH BiJl HOTO BUAY. Y MOTHUBYBAJIbHIN YaCTHHI BUPOKY 3a3HAYAIOTHCS:

Y pasi BU3HAHHS 0COOU BUNPABOAHOIO:

- (opmynroBaHHS OOBHHYBAa4YeHHS, SKE MPEI SBICHE O0CO0I 1 BHU3HAHE CYIOM
HEJOBEJICHUM, a TaKOX MIJACTaBU JUIsl BUIPaBAaHHS OOBUHYBAYEHOTO 3
3a3HAYEHHSM MOTHBIB, 3 IKUX CY/l BIIKUJA€ JOKa3H OOBUHYBAUCHHS;

- MOTHUBH YXBAaJICHHS 1HIIHUX PIIIEHB MO0 MUTaHb, AKi BUPIIIYIOTHCS CYIOM MpU
yXBaJIeHHI BUPOKY, Ta TIOJIOKEHHS 3aKOHY, IKUMU KEPYBaBCs CYII;

Y pa3i U3HAHHS 0COOU BUHYBAMOTIO:

- (opmynioBaHHS ~ OOBMHYBau€HHS, BH3HAHOTO CYJIOM JIOBEICHHUM, 13
3a3HAUYEHHSM MiCIf, 4Yacy, croco0y BUYMHEHHS Ta HACHIJIKIB KPUMIHAJIBHOTO
IpaBOMOPYIIEeHHS, (HOPMH BUHHU 1 MOTHUBIB KPUMIHAIILHOTO MPABOIIOPYIIICHHS;

- crarTi (4YaCTHHM CTaTTi) 3aKOHY YKpaiHM PO KPUMIHAJIBHY BiANOBIIAIBHICT,
o nepeadavyae BiAMOBIIAIBHICTD 32 KPUMiHAIBHE MPABOTOPYIICHHS, BUHHUM
y BUMHEHHI SKOTO BU3HAETHCSI OOBUHYBAYCHHI;

- JI0Ka3W Ha MiATBEPIKEHHS BCTAHOBJICHUX CYIOM OOCTaBUH, & TaKOK MOTHBH

HCBPAaxXyBaHHA OKPEMUX I[OKaBiB;
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- MOTHBHU 3MIHM OOBHHYBAUCHHS, MiJICTAaBU BU3HAHHS YACTUHU OOBUHYBAUYCHHS

HEOOTPYHTOBAHOIO, SIKILIO CY/IOM MPUMMAIMCA TaKl PillIEeHHS;

- 00CTaBUHHU, SIK1 IOM’ IKITYIOTh 400 OOTSXKYIOTh TOKapaHHS;

- MOTHBHU TpPU3HAYCHHS TMOKApaHHS, 3BUILHCHHS BiJ BIJOyBaHHS TOKapaHHSI,
3aCTOCYBaHHSI MPUMYCOBUX 3aXOAIB MEIWYHOTO XapakTepy MpH BCTaHOBIIEHI
CTaHy OOMEKEHOI OCYIHOCTI OOBMHYBAaY€HOIO, 3aCTOCYBaHHS IPUMYCOBOI'O
JIKyBaHHS BIJMOBIIHO /10 cTarTi 96 KpuMiHambHOTO KojiekCcy YKpaiHu, MOTUBHU
pU3HAYCHHS TPOMAICHKOTO BUXOBATENSI HEITOBHOJIITHHOMY

- MIJACTaBH JJI 3aJ0BOJICHHS IMBUIHHOTO TIO30BY a00 BIIMOBH Yy HBOMY,
3aJIUIIEHHS HoTo 6e3 po3msLy;

- MOTHMBH YXBAaJIEHHS 1HIIMX PIMIEHb HIOAO MUTaHb, AKI BUPIIIYIOTHCS CYJIOM MpU
yXBaJICHHI BUPOKY, Ta MOJOKECHHS 3aKOHY, IKUMU KepyBaBcs ¢y [40].
[MapaHTi€ro HaneXHOTO 3MIMCHEHHS MPaBOCYIJS € MpaBO Ha ameldiliiiHe Ta

KacalliiHe OCKap>KEHHSI CydOBUX pilieHb. (OCHOBHOIO METOI amemsiitHOro
IIPOBAKEHHSI € TEpeBipKa CYIOBOTO PIIIEHHS CTOCOBHO HOro OOTPYHTOBAaHOCTI Ta
3aKOHHOCTI. 3a pe3yjabTaraMu pO3IVIsy amnessiiiHOl CKapru Cya Mae psij OIIii,
30KpemMa, ckacyBaru abo 3MIiHHTH cyaoBe pimeHHa. Cyn amnensuiiHol 1HCTaHIi
3MIHIOE BHPOK Y pa3i MOM SKIIEHHS MPU3HAYEHOTO MOKAapaHHS, SKIIO BU3HAE, IO
NOKapaHHs 3a CBOEK CYBOPICTIO HE BIAMNOBIAAE TSKKOCTI KPUMIHAIBHOTO
PaBOMOPYIIEHHsT Ta 0co0i OOBMHYBa4€HOIO; 3MIHM MPaBOBOi KBasiikarrii
KPUMIHAJIHOTO IMPaBOMOPYIIEHHS 1 3aCTOCYBaHHS CTATTlI (YACTUHU CTAaTTi) 3aKOHY
VkpaiHu Npo KpUMiIHAJbHY BIANOBIJANBHICTh MPO MEHII TSKKE KpPUMIHAIbHE
MPABOMOPYIIEHHS; 3MEHIIEHHSI CyM, SIKI MiJJISAraloTh CTATHEHHIO, ab0 301JIbIIEHHS
IIUX CYM, SIKIIIO Take 30UIbIIEHHS HE BIUIMBA€E Ha OOCAT OOBUHYBA4Y€HHS 1 MPaBOBY
KBaTi(piKaIlif0 KPUMIHATHLHOTO TPABOMOPYIIEHHS; B IHIMUX BUIIAJKAX, SKIIO 3MiHA
BUPOKY HE MOoTipiiye craHoBuia ooBuHyBadeHoro [40]. [limcTaBamu amsi ckacyBaHHs
ab0 3MIHU CyOBOTO DIIIEHHS MPH PO3IVIS/L CIIPaBU B Cy/l anessIiitHOI 1HCTaHII €
HEMOBHOTA CYJOBOTO PO3IVISAY; HEBIJIMOBIIHICTb BHUCHOBKIB CYIy, BUKIAJICHUX Y

CYJIOBOMY pillIeHH1, ()aKTUYHUM OOCTaBUHAM KPUMIHAJIBLHOTO MPOBA/KEHHSI; 1ICTOTHE
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NOPYIIEHHS] BHMOI KPHUMIHAJIBHOINO IMPOLIECYaJbHOIO 3aKOHY; HENpPaBUIIbHE

3aCTOCYBaHHS 3aKOHY YKpaiHU PO KPUMIHAJIBbHY BIAMOBIJATbHICTb.

Bignosigno no crarri 419 KIIK Ykpainu MoTUByBaJibHA YaCTUHA YXBaJIU CYIy
anessIiiHol 1HCTAHII] TOBUHHA MICTUTH:

- KOPOTKHI 3MICT BUMOT amelsIiiiHOI CKapru 1 CyJOBOTrO pillleHHs CyAy Mepuioi
IHCTaHIIIT;

- y3araJibHEH1 JOBOJIM 0COOH, sIKa Mojaja aneisaiiiHy cKapry;

- y3arajJbHEHUH BUKJIAJ MO3MULII IHIIUX YYACHUKIB CYIOBOTO MPOBAKEHHS;

- BCTAHOBIICHI CyJIOM IEpPILOi IHCTaHIIi 00OCTaBHH;

- BCTAHOBJICHI CYyJIOM ameJsIIiiHOI 1HCTaHIlI OOCTaBMHU 3 TOCHJIAHHSAM Ha
J0Ka3W, a TaKoX MOTHBH BH3HAHHS OKPEMHUX JOKa3iB HEIOMYCTUMHUMHU YU
HEHAJIEKHUMU;

- MOTHBH, 3 SKMX CYA amnejsliifHoi I1HCTaHIli BUXOIWB IMPU IOCTAHOBJICHHI
yXBaJIH, 1 IOJIO)KEHHS 3aKOHY, SIKUM BiH KepyBaBcs [40].

Takox mpu 3aJMIEHH] anessiiHoI ckapru 0e3 3aJ0BOJIEHHS B YXBajl CyLy
anessIiiiHOl 1HCTaHIIi MaloTh OyTH 3a3Ha4y€Hl MIJCTaBH, 3 SKUX aNesaliiHy CKapry
BHU3HAHO HEOOIPYHTOBAHOIO, a MPU CKacyBaHHI a00 3MiHi CyJOBOTO PIIIIEHHS B yXBaJl
Mae OyTH 3a3HAUY€HO, SKI CTATTI 3aKOHY MOPYUIEHO Ta B YOMY CaMme MOJISTaloTh I
NOpyLIeHHsS 400 HEOOIPYHTOBAHICTh BUPOKY UM YXBAJIH.

Crarrero 442 KpumiHagbHOTO TMPOIECYalbHOTO 3aKOHY MepeadadeHo, o
MOTHUTYBajbHAa YacCTHHA IIOCTAHOBU CYyJy KacalldHOl 1HCTaHIIi CKJIAJa€eThCs 13
3a3HAYEHHSIM:

- KOPOTKOTO 3MICTY BUMOT KacallliiHO1 CKapIr Ta OCKApKEHUX CYyJJOBUX PIIIECHb;

- y3arajJbHEHUX JIOBOJIIB 0COOM, sIKa Mojaia KacaliiHy ckapry;

- y3araJpbHEHOTO BUKJIAQAY MO3UIII{ IHIIUX YYACHUKIB CYJI0BOTO TIPOBAKCHHS;

- BCTAHOBJICHUX CyJaMHU IEpIIOi Ta anessiiiHol 1HCTaHIIi 00CTaBUH;

- MOTHBIB, 3 IKMX BUXOJUB CyJ KacalliHO1 IHCTaHLIi IPY IPUIHATTI NOCTAaHOBH,
1 TIOJIOKCHHSI 3aKOHY, SIKUM BiH KepyBaBcs [40].

BiAMIHHICTP MIDK NEpenisiioM CyJO0BOrO PpIIIEHHS B amneisiiiHoMy Ta

KacaliiHOMYy TOPSIKY MOXKHA MPOCIIAKYBaTH, MOPIBHSABIIM MEXI BiAMOBIIHOTO
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nepenany. 3rigHo 31 cT. 404 KIIK Vkpainu cyn anensuiiHoi 1HCTaHUIT Nepenisgae

CyIOB1 pIIIEHHS Cydy Teplioi 1HCTaHIi B Mexax anensimiiiHoi ckapru. Cyn
anessiiHOl 1HCTAHINT BIpaBl BUMTH 32 MEXI aleJSIIMHUX BUMOT, SIKIIO IIUM HE
MOTIPIIYETHCS CTAaHOBUINE OOBHHYBaue€HOTo ab0 0cOOH, MIOAO SKOI BHPINIYBaJIOCS
NUTAaHHSA TMPO 3aCTOCYBaHHS NPUMYCOBHUX 3aXO[IB MEAMYHOIO ab0 BHUXOBHOIO
xapakTepy. SKIIO0 po3misd  anemsliiiHOl cKapru Jae MiJACTaBU JJiS NPUAHSTTS
pIIIEHHST Ha KOPHUCTh 0Ci0, B 1HTEpecax SKUX amesIIiiHI CKapru He HAAINIUIU, Cya
anessiitHOT 1HCTaHI[l1 30008’ I3aHUN IPUIHATH Take pillieHHd. 3a KJIOITOTaHHSAM
YYaCHHUKIB CYOBOTO TIPOBADKEHHS CYyI amelsAmiiHol 1HCTaHIi 3000B’si3aHUN
MOBTOPHO  JOCHIJUTH  OOCTaBMHHW, BCTAHOBIEHI TiJ] Yac KPUMIHAJIBHOIO
IPOBAKEHHS, 38 YMOBH, 1110 BOHH JTOCHIXKEHI Cy[JOM MEPIIOi IHCTAHIIII HE MIOBHICTIO
a00 3 MOpPYIIECHHSMHU, Ta MOXE JOCHIIUTH JOKa3M, sIKi HE JOCITIHKYBAIUCA CYIOM
NEepIIoi 1HCTaHIi, BUKIIOYHO SKIIO MPO AOCIIIKEHHS TAaKUX JI0Ka3iB yYaCHUKHU
CY/IOBOTO TPOBAKCHHS 3asIBISUIA KJIOTIOTAHHS IMiJI 9ac PO3MISAAY B CyIi TMEpIIoi
1HCTaHIli ab0 SKIIO BOHM CTalld BIJOMI IMCJISI YXBaJCHHS CYIOBOTO PIIIEHHS, IO
ockapxxyerncsa [40].

Cyn kacariiiHoi 1HCTaHIi TepeBipsi€ MPaBWIBHICTh 3aCTOCYBAHHS CYIaMH
NEepIoi Ta anessliiHOl IHCTAHIII HOPM MaTepiaJiIbHOTO Ta MPOIECyalbHOTO IpaBa,
IPABOBOi OLIIHKKA OOCTaBHH 1 HE MA€ MpaBa JOCHIIIKYBaTH JI0Ka3H, BCTAHOBIIIOBATH Ta
BU3HABaTH JIOBEJEHUMU OOCTaBMHHU, IO HE OyJIM BCTAHOBJICHI B OCKApKECHOMY
CY/IOBOMY DIIlI€HHI, BUPIIIYBATH MUTAHHS PO IOCTOBIPHICTH TOTO YH 1HILIOTO JA0KA3Yy.
Cyn xacarniifHoi 1HCTaHIII1 eperisgae CyI0Bl PIICHHS CY/IB NEPIIOi Ta aneNsuiifHol
IHCTaHIlINH y Mekax KacariiHoi ckapru. Cyj kacariifHoi 1HCTaHIIIi BIIpaBl BUUTH 3a
MEXI1 KacalliliHUX BUMOT, SIKIIO MM HE MOTIPIIYEThCS CTAHOBUIIE 3aCYIKEHOTO,
BUIIPABIAHOTO YW OCOOM, CTOCOBHO SIKO1 BUPINIYBaJIOCS MUTAHHS MPO 3aCTOCYBAHHS
NPUMYCOBHUX 3aXOJiB MEIWYHOTO YW BHXOBHOTO XapakTepy. SIKIIO 3a10BOJICHHS
CKapru Ja€ MiJCTaBU JUIsl NPUWHATTA PIIICHHS HAa KOPUCTH IHIIUX 3aCyHKEHHX, B1Jl
SKUX HE HaIIMILIA CKapTH, CYJ KacaliiHoi 1HCTaHIli 3000B’I3aHUM NMPHUIHATH TakKe

pimenHs. Cya kacauiiiHO1 1HCTaHLIl poO3MIsAa€ MUTAHHS MPO OOpaHHS 3armo01KHOTO
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3axX0fy MiJ 4Yac CKacCyBaHHS CYJOBOrO PIIIEHHS 1 MPU3HAYEHHS HOBOIO PO3NIALY Y

Cyal TepIIoi uu anessniiHoi incTanii [40].

Otxe, cyau anmenisiiiHoi Ta KacaiiliHOl 1HCTAHIIA MarOTh MPABO BUUTH 3a
MEXI BIJIIOBIATOBITHOT ameNSIIiiHOI YW KacamiiiHOl CKapru, aje SKIIO UM HE
MOTIPIIYETHCS CTAHOBHUILE 3aCYPKEHOr0, BUIIPABAAHOTO YU OCOOM, CTOCOBHO SKO1
BUPIIIYBAJIOCA MUTAaHHS PO 3aCTOCYBAaHHS TMPUMYCOBUX 3aXO/iB MEIMYHOTO YU
BHUXOBHOTO Xapakrepy. BpaxoByrouu 110 OCOONMBICTh, PIIICHHS TaKUX CYAiB MalOTh
OyTH 0COOIMBUM YMHOM BMOTHMBOBAHI, SIKILIO I1Jl YaC PO3MIALY CIPaBU BIAOYBAETHCS
BUX1J] 32 MEXI1 BIJMOBITHOT CKaprH.

BuiienaBenene 103BOJISIE MMIJICyMYBAaTH, IO 3aKOHOJABELb JOCHUTh YITKO
nependaynB BUMOTH JI0 MOTHBYBAJbHOT YaCTHHH CYJIOBHX PillleHb, BPAXOBYIOYH BH/I
pIIIIEHHS Ta CY/IOBY 1HCTAHIIIIO, Y AKI1i BOHO MPUHMAETHCS.

Bapro nmoroautucs i3 nymkoro . O. bepHastoka sxuii 3a3Hadae, Mo “3rijHO 3
y’Ke pPO3pOOJICHHMH TEOPETUYHUMHU TMIAX0JaMH, 3pOOJCHMMH Ha OCHOBI aHami3y
npenenentnoi npaktuku €CIUI, icHyroTh Taki KpuTepii MOTHBOBAHOCTI CYJOBOTO
pILIEHHS:

-y pillleHHI BMOTMBOBAHO MHUTAaHHA (DaKTy Ta mpasa, MpoTe 0OCAT YMOTHUBYBAHHS
MOJKE BIAPI3HIATHUCS 3QJIEKHO Bl XapaKTepy pIlICHHS Ta 00OCTaBUH CIIPABH;

-y pILIEHHI MICTATHCS BIANOBIA1 Ha TOJIOBHI apryMEHTH CTOPIH;

-y pilleHH] YITKO Ta JOCTYITHO 3a3Ha4YeHi JIOBOAW 1 MOTHBH, Ha IIJICTABl SIKHUX
OOTpYHTOBAaHO TO3MII0 Cydy, MIO Ja€ 3MOTy CTOpPOHI MPaBUIIBLHO
apryMeHTYBaTH anesiliiHy ado KacalliifHy cKaprys;

- pIIICHHS € MATBEPKEHHSIM TOTO, 1110 CTOPOHHU OYJIM MOYYTi CY/I0M;

- pilIEHHS € pe3yabTaToM HEYNepeIKEHOT0 BUBYCHHS CYIOM 3ayBaKeHb,
JIOBOJIIB Ta J0Ka31B, IO MPEACTABICHI CTOPOHAMU;

-y pilleHHI OOrpyHTOBaHO Mii Cydy IOAO BUOOPY apryMEHTIB Ta MPUUHSTTS
nokasiB ctopin” [9] .

Y BucnoBky Ne 11 (2008) KoncynbTaTUBHOI pajyl €BpONEHCHKUX CYAJIB 0
yBaru Komitery MinictpiB Paaum €Bponu 1moAo0 SKOCTI CyIOBHUX pIIIEHb

3a3HA4Ya€ThCs, IO 3TITHO 3 MPAKTHKOI €BPOMENWCHKOro Cyay 3 MpaB JIOIWHU
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OYIKyBaHHM OOCST OOTPYHTYBaHHS 3aJIEKUTh BIJ PI3HUX JOBOMAIB, IO iX MOXE

HABOJIUTU KOXKHA 31 CTOPIH, @ TAaKOX BIJ PI3HUX MPABOBUX IMOJIOKEHb, 3BUYAIB Ta
JOKTPUHAJIBHUX NPHUHIIMIIB, @ KpPIM TOTO, 1€ W BiJ PI3HUX MPAKTHK MIJTOTOBKU Ta
MpEeICTaBICHHS PIIlIeHb Y Pi3HKUX Kpainax [125].

Bumoru a0 cyaoBHX pillleHb CTaBaJM MPEIMETOM PO3MIALY 1 HalllOHAJIBHOT
CyZI0BOi MpakTUKH. Tak, 3arajabHi BUMOTHU JI0 3MICTY CY/JOBOIO PILIEHHS BUKJIAJCHI Y
noctanoBi [Inenymy BepxoBaoro Cyny Vkpainu “IIpo cynoBe piieHHs y IMBUIbHIN
crpasi” Big 18 rpymus 2009 poxy Ne 14. 3rimno 3 m. m. 11 ta 12 mocraHoBu y
MOTHBYBAJIbHIA YaCTHHI PIIIEHHS CIiJ HABOAMTHU JaHI NpPO BCTAHOBIEHI CyIOM
00CTaBMHM, IO MAIOTh 3HAYEHHS [JIS CIIpaBH, iX IOPUIUYHY OIIHKY Ta BU3HAUYCHI
BIJIMOBIAHO /0 HUX MPABOBIJHOCHMHHU, & TAKOX OI[IHKY BCIX JOKa3iB, PO3pPaxyHKH, 3
SAKUX CyI BUXOIHUB TPH 3aJ0BOJICHHI TPOIIOBUX Ta IHIIUX MAaWHOBHX BHMOT;
BCTAHOBJIIOIOYM HASBHICTh a00 BIACYTHICTh (DAKTIB, SKUMHU OOIPYHTOBYBAJIUCS
BUMOTHY YU 3all€PEUCHHS, BU3HAIOUM OJIHI Ta BIAXWISIOUM 1HIII JJOKA3H, CyJl Ma€ CBOL
Jii MOTHUBYBaTHM Ta BpaxoByBaTH, IO JOKa3yBaHHS HE MOXE IPYHTyBaTUCS Ha
NPUMYLIEHHSX; Y MOTUBYBAJIbHIN 4YaCTHHI KOXKHOTO PIillIEHHS Mae OyTH HaBEAEHO
TaKOX TIOCHWJIAHHS Ha 3aKOH Ta 1HII HOPMATHBHO-IIPABOBI aKTH MaTePiaIbHOTO TIpaBa
(Ha3Ba, cTaTTH, ii YacTWHA, a03all, MyHKT, MAMYHKT 3aKOHY), Y BIJIIMOBITHUX BUIAIKaX
- Ha HopMmu KoHctutyuii YkpaiHu, Ha MiACTaBl SIKUX BU3HAYEHO MpaBa Ta 00OB'I3KU
CTOpIH y CIHIpHUX TMPaBOBITHOCHHAX, ToCWIaHHsS Ha KoHBeHII0 Ta pilieHHs
€BpONENUCHKOTO Cyy 3 MPaB JtoAuHU [69].

Takok Ba)JIMBOIO O3HAKOI HAJEKHOI BMOTHBOBAHOCTI CYIOBOTO PILLICHHS €
pPEeJIEBaHTHICTh, TMOCWJIaHb Ha BUIMOBIIHI TPABOBI HOPMH Ta CYJIOBY IPAKTUKY
Biutrovaroun pimenHs €CIJL. Ile o3navae, mo mocwianHs Ha npaktuky €CILI e:
HaJeKHUM (MpeIMeT KOHBEHIIMHUX HOPM BIJIMOBIAA€ MPHUPOIAI BITHOCHH Yy
KOHKpPETHIM CHTyalii CyJOBOTO pO3INSIAY); PEJICBAaHTHUM OOCTaBHHAM CIIPaBH;
OpaBWIbHUM  (TOOTO 0€3 MepeKpydyBaHHS 3MICTy KOHBEHLIHHUX HOpPM);
BUIIPABIaHUM Ta MPOMOPIIAHKUM (CTaH 3aKOHOJABCTBA IIIOJI0 TEBHOI CHUTYaIlii

1103BOJIsIE€ Ta/ab0 MOTpedye 3aCTOCYBaHHSI KOHBEHIIIMHUX MOJI0KEHB) [9].
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[TincymMoOBytOUM JOCHIKEHI OOCTaBUHU, MOXHAa JIATH JO BHCHOBKY, IO

OCHOBHUMH KPHUTEPISIMU BMOTHBOBAHOCTI CYyJOBOTO PIMICHHS Yy KPUMIHAJIHLHOMY

poLect €:

HASIBHICTH YCIX OOOB'S3KOBUX €JIEMEHTIB MOTHUBYBAJbHOI YACTHHH BIIOBITHO
JI0 BUMOT KPUMIHAJIBHOTO MPOLIECYaTIbHOTO 3aKOHY 3 YPAaXyBaHHIM KOHKPETHOI
CIIpaBU CYJIOBO1 1HCTAHIIT, MEK PO3IVISY TOIIO;

- B1IOOpakeHHs POOOTH Cydy 3 yciMa JI0Ka3amu (BUPIIICHHS MUTaHHS PO Te,
AK1 3 HUX OepyTbhcs 0 yBar, a skl BIAXWISIIOTHCSA 1 YOMY BMOTHBOBAHA OLlIHKA
KOKHOTO JIOKa3y);

- OpraHiyHe CJIIyBaHHS BUCHOBKIB PE30JIOTUBHOI YAaCTUHHU 13 apryMeHTaMu
€JIeMEHTaMU MOTHBYBAJIbHOI YaCTHUHU;

- peleBaHTHE 3aCTOCYBaHHS YWHHOTO 3aKOHOJABCTBA, HAI[IOHAIBHOI Ta
MDKHApPOJHOI MPAKTUKH BIJMOBIIHO 0 KOHKPETHOI CUTYAIIIT;

- 3pO3YyMUTICTh BUKJIAQJACHHS Ta CTPYKTYPYBaHHS MOTHBYBAJIbHOI YacTHHHU 3
METOI0 HAJEKHOTO PO3YMIHHS MOTHBIB CyJOBOIO PIIlIEHHS yCiMa Y4aCHUKaAMHU
KPUMIHAJILHOTO TIPOBAKCHHSI.

OToX, BCTAHOBIICHO, IO OOCSAT BMOTHBOBAaHOCTI IIPSAMO 3ajie)KaTh BiJl
npeaMeTa JOKasyBaHHS, a camMe Bil TUX (aKTUYHUX OOCTaBUH, SKi MOTPIOHO
BCTAHOBUTU Yy CIIpaBl Il TOro, MO0 NPUHHATA OJIHE 3 MOTCHIIMHO MOXJIMBUX
pilieHb: OOBHUHYBAJIbHUM BHUPOK, BHUIPABIYBAJIbHUN BUPOK, YXBaldy IPO 3aKPUTT
npoBa/pkeHHs. Kpurtepii X MOTHBOBAaHOCTI BapTO BHU3HAYaTH, BUXOASYM 13
HOPMaTUBHUX BUMOT 70 MOTHBYBAJbHOI YAaCTHMHH KOHKPETHOTO BHUAY CYAOBOTO
pIIlIEHHs] Ta CYAOBOi 1HCTAHINi, a TAaKOX TMO3UIlH, CHOPMOBAHUX HAIIOHAJIHLHOIO

IIPaKTHUKOIO Ta npakTukoro CCII.

3.3. B3aem03B’S130K OLIIHKM /10KA3IB Ta BMOTHBOBAHOCTI CyI0BHUX pillIeHb:

HpOﬁJIeMI/I Ta NEPCHEKTUBUA

BMmoTHBOBaHICTh  CyOBOTO  pIIIEHHS y KPUMIHAJIBHOMY TMPOIECl A€
MOKJIUBICTD yCciM y4YaCHHUKaM KpUMIHAJIBLHOTO MIPOBAIKEHHS OLIIHUTH

CIPaBEIMBICTh Ta AapPryMEHTAIlII0 BHUCHOBKIB Cyay Tpo (akTU4HI OOCTaBUHU
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KPUMIHAJIBHOTO MPOBAHKEHHS, C(POPMYJIbOBaHI y PIIEHHI, a OTXE - NPOCIIAKYBaTH

JYMKH Cy[y OO OI[IHKHA KO’KHOTO OKPEMO B3SITOTO JTIOKA3y, iX CYKYIHOCTI.

[Iporiec BMOTUBYBaHHSI MpOIECyaIbHUX PIlIEHb - 1€ Mpolec 00’ €eKTUBI3allil
BHYTPIIIHHOTO TEPEKOHAHHS SIK PE3yJbTaT OIIIHKHM JIOKa3iB 3a HABEICHWMHU BHIIC
npaBWJIaMH, sIKa, TO-MEpIie, HaJa€ BUPOKY O3HAKU (SIKOCTi) TEPEKOHJIMBOCTI,
Ho-Apyre - Ja€ MOXJIMBICTH CTOPOHAM MPEAMETHO OCKAPKHUTH HOTO Ha IMpeIMeT
0OrpyHTOBAHOCTI (110 € OAHUM 3 €JIEMEHTIB 3acaJu sIK 3a0e3MeUeHHs JOBEICHOCTI
BUHM, TaK 1 3a0€3MEUCHHS MpaBa Ha 3aXHUCT), a MO-TPETE, pOOUTH MOXKIUBOKO JJISI
BUIIECTOSIIONO Cyly MEepeBIpKy BUPOKY Ha MOro oOrpyHTOBaHICTH [64, c. 222-223].
Kpuminanbauil nponecyaibHU 3aKOH BU3HAYa€ JOKA3yBaHHS SIK MPOIEC 30upaHHs,
NEePEBIPKU 1 OLIHKU JI0Ka31B 3 METOI0 BCTAHOBJICHHSI OOCTABHUH, 1110 MAlOTh 3HAUYCHHS
JUTSI KPUMIHATIBHOTO TPOBAIKCHHS.

[Ipoiiec MOTUBYBaHHS CyJJOBOTO PIllIEHHS HE € MPOCTOIO JISIBHICTIO, OCKUIBKU
nependayae  KOMIUIEKC MUCJIEHHEBUX onepamiil. VYHiikoBaHi mpaBuia 4Yu
pEeKOMEHIallli 100 MPOIECYy MOTUBYBAaHHS HEMOXJIMBO BHU3HAYUTH, TOMY IO BCE
3QJIEKUTh BiJ OCOOJIMBOCTEM KOHKPETHOI CIIpaBW, MpeAMeTa OOBHHYBAau€HHS
(dakTUYHUX OOCTaBWH, 1X B3a€EMO3B'S3KY, KUTBKOCTI Ta CHENU(DIKK JTOKa3iB, a TaKOX
BiJI OCOOMCTHX HABUYOK Ta JMocBimy cymai. OIiHKa J0Ka3iB - e PO3yMOBa JIOT14HA
JISUTBHICTB CIIITYOTO0, IPOKYpPOpa, CALAYOro Cy[Al, CyAy HPU y4acTl IHIIUX YYACHUKIB
KPUMIHAJIBHOTO MPOBA/KEHHS, sIKa 3BOAUTHCSA J10 TOTO, LIO 111 Cy0’€KTH Ipouecy “3a
CBOIM BHYTpIIIHIM TEPEKOHAHHSM, SIKE€ IPYHTYETbCS Ha BCEOIYHOMY, MOBHOMY 1
HEYIIEePEHKCHOMY JIOCTI/DKeHHI BCIX OOCTaBMH KPUMIHAJIHLHOTO MPOBAKEHHS,
KEpPYIOUUCh 3aKOHOM OIHIOIOTh KOKHHHM JOKa3 3 TOYKH 30py HaJIEXKHOCTI,
JOIYCTUMOCTI, JOCTOBIPHOCTI, @ CYKyHHICTh 310paHUX JOKa3iB - 3 TOYKH 30py
JIOCTAaTHOCTI Ta B3a€EMO3B’SI3KY HJIsl MPUUHATTSA BIAMOBIAHOTO TMPOIECYATBHOTO
pimenHs” (crarts 94 KIIK Vkpainu). Bapto norogutucs 13 nymkoro FO. B. [{uraniok
opo Te, M0 “BHYTPIIIHE TIEPEKOHAHHSA CYyHdy, SKE IPYHTYETbCS HE JHIIE Ha
BCEOIUHOMY, TIOBHOMY M  HEYNEpeKEHOMY  JOCHIDKEHHI  BCIX 0OCTaBUH
KPUMIHAJIbHOTO  TMPOBA/KEHHS, aje W Ha BIACHOMY J>XUTTEBOMY JIOCBIJI,

KOMIIETEHTHOMY TOIJISA/II, IKMM TO3BOJISIE 3PO3YMITH CEHC Ka3yiCTHUHOI CHTYyalii,
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3MaTHe  3a0e3MeunTH TpaBWIbHE TMI3HAHHA TOAIM Ta SBUIN KPUMIHAJIBHOTO

POBA/KEHHS 1 BIOOpa3UTHU iX y CYIOBOMY pIllIEHHI. 3MICT CYIOBOTO PIIIEHHS €
KBIHTECEHLI€I0 1H(OpMaIlli Ta 3HaHb, WO (HOPMAIBLHO BIJOOPAXKAIOTHCA Yy HBOMY 1
BHUpOOJICHI Ha OCHOBI CrieU(PIYHUX MPAKTUIHUX HABUYOK, a iX MATPYHTSIM € HOPMU
KpPUMIHAJIBLHOTO TpoliecyalibHOro 3akoHojaBcTBa” [121, c. 38-39].

VY mpotieci OIIHKU JI0Ka31B OPraHIYHO MO€JIHAHI JIBA ACMEKTU: MPAKTUYHUH 1
po3ymoBuii. Po3ymoBuii € BiJOOpaXeHHSIM yCiX MHCICHHEBUX TIPOIECIB 1
I1IOPSAIKOBY€ETHCS 3aKOHAM JIOTIKH, & MPAKTUYHUN € B1IOOPa)KEHHSIM 3aCTOCYBAHHS
BIJIMIOBIIHOTO 3aKOHOJABCTBa, y TOMY uucii mporecyainsHoro. O. M. JlapiH OmiHKY
JIOKa3iB BU3HA4aB SK “Tiporiec GopMyBaHHS CY/PKCHb 1 YMOBHUBOIB MPO (HaKTH, SK1
BCTAHOBIIIOIOThCSL 'y cmpaBi” [47, c¢. 66], 1 “00rpyHTOBaHH BHCHOBOK IIPO
JIOTYCTUMICTh, HAJIEKHICTh, JOCTOBIPHICTh, JTOCTATHICTh JOKa3iB 1 B KIHIIEBOMY
paxyHKy TIpo ICHyBaHHS a00 HEICHYBaHHS JOKa3iB, IO MiJIATAIOTh JOKa3yBaHHIO
[209, c. 18]. Bapto noroautucs 13 gymkoro B.O.Ilonemtomika, 1o “omiHka A0Ka3iB -
IIe PO3yMOBa aHaJITUYHA AISUTBHICTH CJIIIYOTO, IMIPOKYpOpa, CIITIOr0 CYAJ, CYIy 3a
y4acTi 1HIIUX YYACHHMKIB KPUMIHAJIBHOTO MPOBAJHKEHHS, KA 3BOAUTHCS JI0 TOTO, IO
i cy0’€KTH JOKa3yBaHHS 32 CBOIM BHYTPIIIHIM MEPEKOHAHHSIM, SIKE€ IPYHTY€EThCS Ha
BCEOIUHOMY, TIOBHOMY 1 HEyIepeKEHOMY JOCIIKeHHI BCiX  0OCTaBUH
KPUMIHAJIBHOTO TPOBAXKEHHSI, KEPYIOUUCh 3aKOHOM, OLIHIOIOTH KOKHHUI J10Ka3 3
TOYKH 30py HAJIEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI, @ CYKYIIHICTb 310paHuX
JI0Ka3iB - 3 TOYKM 30py JOCTAaTHOCTI Ta B3AEMO3B’SI3KY - 3 METOI NPUUHATTS
BIJINIOBITHOTO MPOIIECYaNbHOTO piteHHs [62, 63].

Big skocTi mpolecy OIHKM JOKa3iB HaIpsSMy 3ajeKUTh BMOTHBOBAHICTH
CYZIOBOTO pilieHHs. SIKIIo Cya He Bpaxye MEBHHUM J0Ka3 (M HE MOSCHUTh, YOMY CaMe
BiH TaK YMHUTH) a00 3MIACHUTH OIIIHKY 3 MOPYIICHHSM MPHUHIUIIB HAJEKHOCTI,
JOIyCTUMOCTI, JAOCTOBIPHOCTI YHM JIOCTaTHOCTI, TO II€ MPHU3BEAE A0 MOPYIICHHS
MUCJICHHEBO-JIOTTYHOTO TMPOIECY apryMeHTallli BUCHOBKIB PE30JIOTUBHOI YACTUHU
yepe3 BIJICYTHICTh MOSICHEHHS! TPUYUH Y MOTHBYBAJIbHIM YaCTHHI, 1110 B CBOIO YEpry
CTaHEe MOPYILIEHHAM IpaB Ta 3aKOHHUX 1HTEpecCiB 0coO0M (yYyaCHUKAa KpUMIHAIBHOTO

MPOBAXKEHHS), a B MEPIILY YEPTy MIpaBa HA CIpaBEIJIUBUIN CyqOBUM po3misia. Bkazane
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OIATBEPIKY€EThCs no3ulisiMu BepxoBHoro Cyay y TOMy 4ucil, BHUKIAQACHUMHU Y

noctanoBi Big 25 mororo 2020 poky y cmpasi Ne 569/3673/17. Bepxosuuii Cyn
PO3IVISIHYB KacalliiHy CKapry Ha BUpPOK cyay mnepiuoi iHctanuii Big 10 tpaBusa 2018
POKyY Ta yXBaly Cydy aneisiiiHoi incTaniii Bix 18 rpyaus 2018 poky. Bupokom cyy
nepmoi iHcTaHii OCOBA 1 ta OCOBA 2 Bu3HaHI BUHYBaTUMHU Yy BYHHEHHI
3nounHy, nependadeHoro 4. 2 cr. 187 KK Vkpainu. ¥V kacamiiiHiii ckapsi, cepen
1HIIIOTO, 3aXMCHUK TIOCJIABCSl HAa HEHAJICKHY OIIIHKY amlesIiiHUM CYI0M JIOBOJIIB TIPO
Te, W0 BUPOK cyay mnepwoi iHcTaHuii ctocoBHo OCOBA 1 Oyno yxBaineHo,
IPYHTYIOUHCh Ha HEIOMYCTUMHX JO0Ka3ax, 3aJHUIIMBIIA I103a YBarow JOBOIU
3acymkeHoro OCOBA 1 mpo 3acTocyBaHHS O HhOTO HE3aKOHHUX METOIB BEJCHHS
nocynoBoro posciigyBanHs [57, c¢. 37]. BepxoBuuiéi Cyn BCTaHOBHUB, 1110
“3abe3neueHHs MEePEeBIPKHU 3asiBU MPO 3aCTOCYBAHHS HEIO3BOJICHUX METOJIB ILISIXOM
IPOBEJICHHS YIIOBHOBAKEHUM OPraHoM OQILIMHOIO po3CiiyBaHHs 1010 MOXKIIMBHUX
NOpYILIEHb NpPaB JIIOAUHHU, rapaHToBaHux crartsiMu 27, 28 KoHcrutymii Ykpainu, €
00OB'I3KOBUM, 110 HE OyJI0 JOTPUMAHO CYyJAOM amelsAIiiHOlI 1HCTaHINI I Yac
po3miany kpumiHaibHoro mpoBamkeHHs moao OCOBA 8. TlepeBipka A0BOIIB
3aCyPKEHOTO I0JJ0 HE3aKOHHUX METO[IB BEJCHHS CIIIJICTBA MAa€ CyTTE€BE 3HAYCHHS 1
dbopManbHUN MIIX1A A0 MEPEBIPKU TAKUX TBEP/KEHb € Henmpunyctumum. OgHak cyn
anessiiHOl 1HCTaHII1 B3arali He nepeBipuB 3a3HaueHux JoBoiB OCOBA 8 xogHux
BIJIMOBiICH Ha HUX HE JIaB, HE TIPOBIB PETEIHHOTO aHAII3Y 1 OLIHKA 0OCTaBHH, Ha SKi
MoCHJIaiacsi CTOPOHA 3aXUCTY Ta 3aCyIKEHUM, yuM nopymuB Bumoru ct. 419 KIIK.
BpaxoByroun HaBeneHe, KOJIETiS CyJJIB KacallifHOTO Cyay BBaXkae, LI0 yXBaja
anessiiiHoro cyay He BianoBimae BuMoram cT. 419 KIIK, ockinbku mpu ii
MOCTAHOBJICHHI  3aJUIIMJINCh HE TMEPEBIPEHUMH HAJEKHUM YHHOM JIOBOIU
3aCy/[KEHOTO Ta MOro 3aXWCHHKA, IO CTaBUTh TMiJ CYMHIB 3aKOHHICTh Ta
OOIPYHTOBAHICTh LILOT'O PILLIEHHS 1 € MJCTaBOIO JUIsl HOro ckacyBaHHs [67].

Bapro 3a3HaunTH, 1110 IPOLIECY OLIHKH JOKa31B MEpeaye Mpolec iX nepeBipKu
(ocaimKeHHs ), SKWUW, BIACcHE, € IMepeayMOBOIO momnepennboro. IlepeBipka mokasiB
3MIMCHIOETHCS HAa MPEIMET iX HaJEXKHOCTI, IOMyCTUMOCTI, TOCTOBIPHOCTI, a OIlIHKa

OXOIUTIOE 1€ W XapaKTePUCTUKY MOCTATHOCTI MJIs TPHUHATTS MPOIECyaTbHOTO
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pimieHHa. OIlHKa € 3aKJIIOYHUM €TaloM Npolecy JOKa3yBaHHS, OJHAK BCS

nporecyaibHa AiSUTbHICTD TMOB'sI3aHa 3 UM eTaroM. OIliHKa JT0Ka3iB 31HCHIOETHCS
CyAOM Yy Hapaauii KiMHaTi, 1 Xo4ya 3aKOHOJaBeIlb BU3HAYa€ CYO'€KTaMU OI[IHKU
JOKa3iB  CIIIYOT0, TMPOKYypopa, CIIJIUOro CYAai0, aje g ITOCTaHOBIICHHS
OCTaTOYHOTO PIIICHHS Yy CIpaBl iXHs OILHKA € JoroMikHO. [Ipu o1iHIl J0Ka31B CyA
BUIbBHUI y CBOIX MEPEKOHAHHAX, TOOTO KOJIEH JI0Ka3 HE Ma€ Hamepe] BCTaHOBJICHOI
CHJIH.

[Ile omnum ¢daxkTopoM, SKUN CIIBBIAHOCUTH OIIHKY JOKa3iB 3 MPOIECOM
BMOTHBYBAHHSI CYJIOBOTO pIIIIEHHS, € T€, M0 OIiHKA 0a3yeThCs HA BHYTPINTHBOMY
nepekoHaHHi cyO'ekTa, TOOTO cydy. BHyTpiliHe TNepeKOHaHHS SK TICUXOJOTIYHUN
nporec nepeadayae HU3KY TMOB'SI3aHUX MHCICHHEBHX OTEpAIliii, ajie¢ MPU3BOIUTH 0
MIEBHOTO pe3yabTary, To0To (popMyBaHHS BIEBHEHOCTI CYy[y Y CBOIX BUCHOBKAX IIIOJI0
dbakTHYHMX OOCTaBHMH crHpaBU. Taki BHCHOBKHM 3HAXOMASITh CBOE BiJOOpaX€HHS B
npolecyalbHUX JOKYMEHTaX B CHJIy BHMOTH KPHUMIHAJIBHOTO TIPOIECYaTbHOTO
3aKOHY PO BMOTHBOBAHICTH CyJOBOTO pieHHs. ToMy MOXKHA CTBEpKYyBaTu, 110 Y
BUIMAJKY 3IMCHEHHS HEHAJIe)KHOI OI[IHKK JOKa3iB abo OIIHKKA JOKa3iB 3
MOPYIICHHSIMH ~ HOPM  KPUMIHAJBLHOTO  MPOIECYaIbHOTO  3aKOHY, BUMOTa
BMOTHBOBAHOCTI I110/I0 CY/IOBOTO pillIeHHS HE Oy/ie JOTpUMaHa.

Cyn 3piiicHIOE OIIHKY OO'€KTMBHO, TOOTO TpPYHTYIOUMCh Ha IIOBHOMY
BCEOIYHOMY JIOCHI/DKEHHI BCIX OOCTaBMH KpPUMIHAJIBHOTO TPOBAHKCHHS Ta
BUKIIIOYAI04H, Oy/ib SIKAW 30BHIIIHINA BIUIUB.

[Ipobnemoro, sika 3'SBIASETHCS y IbOMY KOHTEKCTI € BUKOPHUCTAHHS CYIOM
CIeliaIbHUX 3HaHb, SKI HOMY BaXXKO OIIHUTH Ha JOCTOBIPHICTh. OgHUM 3
NOTEHLIMHUX MEXaH13MiB, IKUH MOKE JOIMOMOITH Y BUPIIICHHI LI€i TpoOIeMu AesKi
HAyKOBIIl BBa)KAIOTh INTYyYHWUN iHTeNeKT. L{g Temarmka, nmemami Oiblie 3HAXOIUTH
CBOE BIJIOOpaKEHHS Yy HAyKOBUX JOCIHIJDKEHHSX [IOB'A3aHUX, SK 13 3arajom
3aCTOCYBaHHS IUTYYHOIO IHTEJEKTY y cdepl mpaBa, TaK 1 3aCTOCYBaHHS LITYYHOI'O
THTEJEKTY Y MeXaX KPUMIHAJIIBHOTO TIPOBAKEHHS, 30KpeEMa.

[IpoGnemaruka, mMOB'sS3aHAa 3 aHANI30M BIUIMBY IITYYHOIO IHTENEKTYy Ha

IIpoucCru CynO4IrMHCTBA, @ TAKOK Ha ACIICKTHU KpI/IMiHaJ'II)HOFO 3aKOHOJaBCTBa Ta Horo



175
PaBOBOIO PEryitoBaHHS, jJociimkyBanacs JxoBanHi Capropom 1 Kapiom

bpanTinrom y ixuiii npami “CynoBi 3acTOCyBaHHS INTYYHOTO IHTEIEKTY . ABTOpHU
BUBYAJIM MMUTAHHS 3aCTOCYBAHHS MITYYHOTO 1HTETEKTY y MPOIECi MPUIHHATTS CyI0BUX
pillieHb, /1€ BHCOKOPO3BUHEH1 IOPUIAMYHI 3HAHHS TOEIHYIOTHCA 3 KOTHITHBHOIO Ta
eMoIliiiHo komneTeHTHicTio [185]. Tabpiens T'amneBi y po6oti “Komu poGotu
BOMBAIOTh: IUTYYHUW IHTEJIEKT BIAMNOBIAHO JO0 KPUMIHAJIBHOIO 3aKOHOJABCTBA™
JIOCHIIIHAK AaKIEHTY€ yBary Ha OIlIHII BiJAMNOBIAJLHOCTI POOOTIB, MamuH abo
IPOrpaMHOrO 3a0€3MEUeHHs], sIKI MalOTh PI3HUN CTYHiHb aBTOHOMHOCTI, HOr0 Teopis
OXOIUTIOE aCIIeKTH BiJMOBIAATBHOCTI BUPOOHHKA, MMPOTpaMicTa, KOPUCTYBa4a Ta BCIX
IHIIUX 3aimydeHux cyO0'ekTiB [163]. 3acTtocyBaHHS TEXHOJIOTIA Ta 1HCTPYMEHTIB
IITYYHOTO 1HTENEeKTy Oyno mnpeameTroM pociixkeHb Kiena bpenan-Mapkeca Ta
Credana Xenmepcona [141], Ponanmpma Amnena [131], a Takok yKkpaiHCBKHX
HaykoBIiB: O.E. PagytHoro “llItyynuii iHTenekT sk cy0'ekt 3imouuny” [72], O. B.
[Inaxornika “IIpakTM4HE 3aCTOCYBAaHHSI IITYYHOIO IHTEJEKTY Y KPHUMIHAJIBHOMY
npoBapkeHH1” [59] Ta 1HIIKUX aBTOPIB.

[tyunnii iHTenekt (mani - L) mMoxkHa BM3HAYMTH SK 3AATHICTh MAIUH 200
KOMITIOTEPHUX CHCTEM BIATBOPIOBATH IHTEJEKT, SKHA MOXHA TMOPIBHATH 3
KOTHITUBHUMH 3T10HOCTSIMHU JtofuHU. Ll mmpoka ramdy3p OXOIUIIOE Iy HUBKY
niarany3en, KokHa 3 skux gociaikye pisHi acnektd LI, Cuctemu LI perensHO
PO3pPOOISAIOTECS 3 METOI CHPUMHATTS HABKOJIMIIHBOTO CEpPEIOBHINA, aHANI3y Ha
OCHOBI BCi€i A0CTymHOi iH(opMarii 1, B KIHIIEBOMY MiJACYMKY, BUKOHAHHS Aid Jis
JOCSTHEHHS! KOHKPETHUX IIUIeH 1 3aBmaHb. [1[06 mocsrTu mporo, CHCTEMH 3HAYHOIO
MIpOI0 TIOKJIAIAalOThCSl HA TMOEAHAHHS MEPEAOBHX AJITOPUTMIB 1 CTAaTUCTUYHHUX
MoOJIeNIel Jis YCHIITHOTO aHali3y Ta 0OpoOKH BeIWYe3HUX OOCSTIB CKIIAIHUX JaHUX,
0 J03BOJsiE iM Oe3mepepBHO HABYATHCS 1 TIOCTYMOBO IIiJIBUIIYBAaTH CBOIO
POAYKTHBHICTb.

VY KOHTEKCT!I KpMMIHAJIBHOTO CYJOYMHCTBA IHTErpauis TEXHOJIOTIH IITy4YHOIO
IHTENEeKTy, Oe3MepeuyHo, MOXKE BHSIBUTUCS KOPUCHOIO, OJHAK, PHU3UKOBAHOIO,
0COOJIMBO KOJIM MOBA iJie PO IpoLecH NPUUHATTA pimieHb. BukopuctoByroun 11,

NPEICTABHUKN MPABHUUUX Tpodeciii MOXKYTh €(EeKTHUBHO BHUSBISATHA Ta OI[IHIOBATU
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POTHO3YBATH Ta OI[IHIOBATH MOTEHIIIIHI pe3yJbTaTH.

BripoBa/pkeHHS MITYYHOTO 1HTENIEKTY B CHCTEMY KPHUMIHAJIBHOTO TPaBOCYIIS
JI03BOJIIE aBTOMATU3yBaTH pi3HI 3aBAaHHS, Takl $K aHaTi3 JaHUX, MEPeris
JOKyMEHTIB Ta momyk iHdopmarliii. Taka aBromaTu3zailisi BIIOPSIKOBYE IPOIIECH,
3a0L1a/KYIOYM 3HAUHUK Yac 1 pecypcH MPeACTaBHUKIB MpaBHUUMX Ipodeciit. Kpim
TOTO, IHCTPYMEHTH Ha OCHOBI IITYYHOTO IHTEJIEKTY MOXYTh (opmyBaru
pexkoMeHalli Ha OCHOBI 3aKOHOMIPHOCTEW 1 KOpesslii y JaHuX, JOINoMararouu
BUSIBUTH BAXJIMB1 JOKa3W a0 3B'S3KH, SKI B IHIIOMY BUIAAKy MOTIIH O 3aJIUIITATUCS
no3a ymaroto. Ili TexHomorii TakoXX MalwTh TOTEHINAd JUIsi 3MEHILIEHHSA
YHEPEIKEHOCTI Ta CHOPHUSHHS O0'€KTUBHOCTI Yy MPUHHATTI pIlIEHb, OCKUIBKM BOHU
3amporpaMoBaHi Ha aHATI3 JaHUX HEYNEPEKEeHO 1 0e3 cy0’ €KTHO.

Kpim Toro, LI moxke BimirpaBaTd 3HAYHY pOJIb Y 3alOOIraHHI Ta PO3KPHUTTI
3JI0YMHIB. AHAII3YIOUM ICTOPUYHI JaHl OpPO 3J0YMHU Ta IXHI 3aKOHOMIPHOCTI,
QITOPUTMU IITYYHOTO 1HTEIEKTY MOXYTh BUSBIATH MOTEHIIMHI 30HU MiJBUILIEHOT
KPUMIHAJIbHOI AaKTUBHOCTI Ta JaBaTH IPABOOXOPOHHHM OPraHaM MOXJIMBICTh
CTpaTeriyHO pO3MOAUIATA CBOi pecypcH. Takwii TPOAKTUBHUM MIIXiA MOXe
JOTIOMOTTA Yy CTPUMYBaHHI 3JI0YMHHOI TOBEMIHKM Ta MIATPUMII TPOMAaJCHKOi
oesnexku. Il Takoxk Moke JOMOMOITH B 1JIeHTH(QIKAIli Ta BIJICTEXKEHHI
MiJJO3PIOBAHUX 3a JOIMOMOTOI aHaji3y BIJCO3aMUCIB 3 KaMmep CIOCTEPEKEHHS,
po3mi3HaBaHHs OONMY Ta aHajizy noBediHKW. LI TexHosyorii MarTh NOTEHIiall
OiABUINUTH €(EeKTUBHICTh 1 TOYHICTH pO3CHiTyBaHb, 30UIBIIYIOYM HMOBIPHICTD
3aTpUMaHHS 1 TPUTATHEHHS JO BIANOBIJAIBHOCTI 3JIOYMHINB, a TaKOXK SKICHUI
BUKJIa] MOTUBYBAJILHOT YACTUHU CYJAOBUX pillieHb (BUPOKIB) [135, p. 21].

[ITydHuii 1HTENEKT TAKOX Ma€ TOTEHIlan Juisi TpaHcPOpMaIliiHOl 3MIHU
poOOTH Cy/iB, 3 AKIIEHTOM Ha PO3POOKY aJIrOpPUTMIB, 3AaTHUX OOpPOOSATH BEIHKI
o0csary (pakTUYHUX Ta IOPUIAYHUX JTaHWX, HOPM 3aKOHOMABCTBA Ta iH(MOpMarlii, 1o
CTOCYETHCS KOHKPETHHX CIpaB. 3aBISKHU IHTErpailii METO/AIB MAIIMHHOTO HAaBYaHHS
IPOrpaMH IMITYYHOTO IHTEJIEKTY MOXKYTh HE JIMIIE OMNPAIbOBYBaTH 3HAYHHN 00CST

iH(dopmarii, ane ¥ 3a0e3meuyBaTH TOCIHITOBHY Ta HEYNEPEIKEHY OIIHKY JIOKa3iB.
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Ta MPOTHO3YBaHHS, 3a0€3MEUyIOud MPHU IIbOMY JAOTPUMAaHHS ETUYHHX MPUHIUIIIB,
npaB JIIOJUHU, PIBHOCTI, O€3MEKW JaHUX, MPO30POCTI Ta KOHTPOJIIO 3 OOKY
KopucTyBayiB [152].

Boanowac cinig BpaxoByBaTd, IO TaKUil €JIeMEHT MpPOLECY JT0Ka3yBaHHS SK
OLlIHKa JJOKa31B 0a3yeTbCsd HA BHYTPILIHbOMY MEPEKOHAHHI Cy0’€KTa 1 BIAPIZHIETHCS
BiJI aBTOMATHUYHOTO aHANI3y JaHWX, SKUA MOXKE 3AIHCHUTH CHUCTEMa IITYYHOTO
inTenexty. Il yac ouinku iHopMalii MTydHUH 1HTENEeKT Oepe naHi 3 6a3u, aHali3ye
iX, BHUKOPHCTOBYIOYM MAaTE€MaTW4yHi aJropuTMH, Ta pPOOUTH 3BIT 3 OI[IHKOIO
BIIMOBIAHUX MapaMeTpiB. Uum OUIblIe JaHUX HASBHUX Yy CHUCTEMi, TUM BHIIA
TOYHICTh 3BITY. OIHAK, SKIIO IITYYHUN 1HTEJIEKT BPaxOBYBaTHUME JaHl, 110 OyayTh
IITYYHO CTBOPEHI a0o0 minpoOieHi, 0a3yBaTUMYyThCS HA HEMPABWIBHOMY TEPEKIai,
HENpPaBUJIHLHOMY BHCHOBKY 1 TMOSCHEHHSIX €KCIepTa, OydyTh BpaxoBaHl 3aBiJIOMO
HEMpaBIMBl MOKa3aHHS CBiJIKa, MOTEPHIIOro, MiJ03pIOBAHOTO, OOBHHYBAYE€HOIO, TO
BUCHOBOK IIITYyYHOTO 1HTENEKTy Oyle HemnpaBOIuBUM 1 HEIONMyCTUMHUM s
3aCTOCYBaHHs IIPU MOTUBYBaHHI pilieHHs [59, c. 49].

CucremMu MTYYHOTO IHTENEKTY BCE YACTIIIE BHKOPUCTOBYIOTHCS B CYJOBHUX
mporiecax 1 B 3ajil Cyly B PI3HHX IOPHUCAMKIIISIX MO BCbOMY CBITY, MOYMHAIOYH BiJl
Agcrpanii, Kuraro, CIIIA Ta Benukoi bpuranii 1o Ecrtonii, Mekcuku ta bpasumii.
[ixaBuM ISl aHAJI3Yy PU3UKIB Ta MOXJIMBOCTEH BUKOPUCTAHHS ITYYHOTO 1HTEJIECKTY
y cHCTeMi mpaBocyals € jgocBin Benukoi bputaHii y BHKOPHUCTaHHI CHUCTEMH
mtyqHoro iHtenekty HART - Harm Assessment Risk Tool (mami - HART). HART -
1€ 1HCTPYMEHT OIlIHKH PHU3HKIB, MOKJIUKAHHH JOIMOMOITH B OIIHII MOTEHIHHOT
MIKOAX a00 pPHU3UKY, MOB'A3aHOr0 3 0co0010. Po3pobneHuit Ha OCHOBI IHTErparii
NepeIOBUX METOAIB aHali3y JaHHUX 1 MporHoctuyHoro monentoBanHs, HART mae Ha
MeTi 3a0€3MeYUTH CUCTEeMATUYHUM 1 CTaHJAPTU30BAHUN MIAX1J JO OLIIHKU PU3HUKIB.
Moro ocHOBHA (YHKIIisl HONSTae B HAJAHHI JOMOMOIM CY[UIAM i KOMICisIM 3 TTHTaHb
YMOBHO-JI0CTPOKOBOTO 3BUTBHEHHS y MPHUHHATTI OLIBIIT OOTPYHTOBAHUX PIIICHB IIOJI0
JOCYZIOBOTO 3BiJIbHEHHS, BHHECEHHS BHUPOKY Ta YMOBHO-JOCTPOKOBOTO 3BIIbHEHHS

sacymkeHux [152]. Ompmiero 3 momitHux miepeBar HART € iioro 3matHicTh
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00’€KTUBYBATH MPOLEC NPUUHATTA PIIIEHb LUISIXOM 3MEHIICHHS BIUIMBY JIFOICHKHX

cymkenb. HART BukopucTOBy€ BeNHMKI MAacuBU JaHUX 1 METOAU MPOTHO3HOTO
MOJICJIFOBAHHSI I CTBOPEHHS OILIIHKM pu3uKiB. Lleit miaxiz, opieHTOBaHUI Ha JlaHi,
JI03BOJISIE THCTPYMEHTY BUSIBJISITU 3aKOHOMIPHOCTI 1 TEHJICHIIIT, sIKI MOXXYThb OyTH HE
oJpa3dy OYEBUAHUMHU g OCOOHM, 110 MpuitmMae pimeHHs. Lle Moxe mMiBUILIATH
TOYHICTh MpOrHO3yBaHHs pusukiB. Xoua HART wmae Ha w™eri nependauutu
HMOBIPHICTB IIIKOJM 00 PU3HUKY, BIH HE MOXE OXOILIIOBATH BCIO CKJIAHICTh JIFOJCHKOT
NOBEAIHKM B MNOBHOMY o00csa3i. Taki Qaktopu, $SK 0COOHMCTICHE 3pOCTaHHA,
peabimiTarlis Ta 30BHIIIHI YMHHUKH, HE MOXYTh IMOBHICTIO OyTH BpaXxOBaHHMH B
MPOTHOCTHYHIN Mojeni. Takok BUKOPUCTAHHS 1HCTPYMEHTIB IITYYHOTO 1HTEJEKTY B
Iporeci MPUHHATTSA CyJOBUX PINIEHb MOPYIIY€E €TUYHI MUTAHHS MIOMO ACJICTyBaHHS
MOBHOB)XECHb aJITOPUTMaM. [CHye pH3UK, 10 TOKJIAJaHHS BHUKJIIOYHO Ha
QITOPUTMIYHUM  MIAXIJ MOXKE TOpYLIyBaTH IIpaBa JIIOAMHU a00  CIPHUATH
JUCKPUMIHALIIMHIA NpaKTULl, OCOOJMBO SKIIO HE 3A1MCHIOBATH pETEIbHUM
MOHITOPHHT 1 peryIIOBaHHS.

VY bpazunii moHaliMenie 47 cyliB MalTh MPOrpaMu Ta CUCTEMH LITYYHOTO
IHTEJICKTY, SIKI BUKOPHUCTOBYIOTHCS a00 mepeOyBaroTh Ha crajii po3pooku [151].
BepxoBuun OdenepanbHuit  TpuOyHan bpasuiii  BHUKOPUCTOBYE MpOTrpamMHE
3a0€3MeUeHHs, SIKe aBTOMATHU3Yy€ PO3IVIS] anensiii 1 Hajae peKoMeHAaallli cepen
IHIIIOTO IIIOJI0 TIPaBOBUX TMPEIEJASHTIB 1 MOTCHIIWHMX CHOCOOIB MiM Imija dac
BUpIIICHHS TMPaBOBUX 3aBAaHb. AHajoriuno, TpuOyHan mpaBoCyals IITATy
Minac-XKepaiic BUKOpPUCTOBY€E MporpamMHe 3abe3neueHHs, 31aTHe 11eHTU(IKyBaTH Ta
Kiacu(iKyBaTd TIPaBOBI PECYpCH, SKI CTOCYIOTbCS THX CaMUX MHTaHb abo €
pPEAMETOM 3aCTOCOBHUX MpeneaeHTiB [172].

BepxoBumit cyn Iupaii 3amyctuB Ilopranm BepxoBHOro cymy uisi CHpUsSHHS
nigBuieHHIo0 epexktuBHOCTI pobotu cyaiB (SUPACE) y 2020 poui, sikuii gornomarae
cynmsMm y goctym mo iHdopwmarii [128]. Ileit momatok Ha OCHOBI MAIIMHHOTO
HAaBYaHHS TIPONOHY€E PI3HOMAHITHI (YHKII, BKJIIOYAIOYU TOTIEPEIHIN Tepersi
¢aiiniB, 4yar-00T Mg OMISAY CIpaB Ta 3alUTIB, YHIBEPCAIbHY (PYHKIIIO MOLIYKY,

BIJICTeKCHHSI TIPOTPECy B pPEATbHOMY 4aci, JAeTalbHy iH(opmariito mpo poooTy,
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ToKyMeHTIB [184].

VY 6epe3ni 2022 poky CayniBcbka ApaBisi 3alIpoBajinjia BIpTyajbHI BUKOHABY1
CyIH, SIKI TpaliooTh 0e3 BTpyYaHHS JIOAWHU, IO, SIK CTBEPIKYETHCS, CHPOCTUIIO
paHimie 12-etanmHuii Cy0BUM MpoIiec 10 ABoxX etariB [171].

B O0'ennanux Apabcpkux EMiparax cynoBuil nenaprament AOy-/1abi B cepmHi
2022 poky 3arpoBajuB 1HIIIATUBY “pO3YMHOTO Cyay’’, sika rependadyae BUKOPUCTAHHS
IOI nnst migBUINEHHS PIBHS BUHECEHHS CYJOBUX PIIIEHb 1 MPUCKOPEHHS CYJOBOTO
npotecy [129].

JloBoJli IIKaBUM € TEPIINN yKPaiHCHKUM JIOCBiJ MOKJIWKAHHS Ha IITYYHUIH
IHTENEKT y cyaoBomy pimeHHi. B yxBam KacamiitHoro rocrnoaapchbKoro cyjy B CKjiaji
BepxoBraoro Cyny Bin 8 mrotoro 2024 poky y crpasi Ne925/200/22 3a3nadueHo, 110
“3asgBHUK 1UTYye HOpMU CT.CcT. 509, 510, 526 IIK VYkpainu, monoxeHHs HiapydyHUKa
“IluBimeHe mpaBo” (tom 2. 3a pen. mnpodecopiB B.l. bopucoroi, I.B.
Cnacubo-®areeBoi, B.JI. Sfporpkoro), a TakoX 3MICT MOHATTA ‘‘IOOPOBUIbHE
3000B’s13aHHA”, 1m0 HagaB wTy4yHuil iHTenekT ChatGPT. CkapxHuk 3BepTae yBary,
mo mryyHuid iHTenekT ChatGPT ineHTH(iKyBaB II0 MPaBOBY KOHCTPYKIIO SIK
3000B’s13aHHA (Y TEOPETUIHOMY PO3YMiHHI), 10 SIKOTO CTOPOHH JIMIIIA TOOPOBLIHHO
(32 BIACHUM BOJICBUSABIICHHSAM), O€3 BTpPy4YaHHS B 3MICT MOHATTA. ToMy, Ha JyMKY
3asBHUKA, BPaXOBYIOUM TEOPETHUYHE BU3HAYCHHS MOHSATTS ‘“3000B’s3aHHS”, MIJJIsATAE
pPO3’SICHEHHIO TMOHATTA “I00pOBUIbHE 3000B’s3aHHS”, SKE BXKUTE CYIOM —
BU3HAYCHHA CYO0’€KTiB, 00’€KTa 1 3MICTY TaKOro MOHSTTS Ta BHU3HAYCHHS IOrO
BIJIMIHHOCTI BIJ] TEOPETUYHOTO BHU3HA4YCHHS ‘3000B’s3aHHS” (cy0’ekTa, 00’€KTa,
3MICTy UbOTr0 MNOHATTHA). ToOTo 3asaBHUK (akTuyHO npocuth BepxoBuuii Cyn
CIIPOCTYBaTH YH MIATBEPIUTH TE, IO 3 OKPECICHOTO MUTAHHS 3TeHEePYBaB IITYyUYHUN
iutenekt ChatGPT, skuii He BHU3HAETBHCS SAK JHKEPENIO JOCTOBIPHOI, HAYyKOBO
noBeneHoi iHdopmariii, Ha MPOTUBAry BUCHOBKAM, IO Oyau 3pOOJICHI CymaoM Yy
CYIOBOMY pilIeHHI. Y Takui croci0 3asgBHUK IMOCTAaBHB IiJl CYMHIB CYII1BCHKHIA
po3cyal 1 CydoBe TIyMadeHHs I1IbOTO MUTAaHHS y PIIIEHHI, 0 HA0ylo cTarycy

OCTaTOYHOT'0, YMM 3HEXTYBaB aBTOPUTET Cyl0BOi Biaau” [117].
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ckinani BepxoBnoro Cyay B mi cmpaBi BKa3aHO, HI0 ‘‘UMHHE TOCIOJIAPChKE
npolecyailbHe 3aKOHOAABCTBO HE MICTUTh 3a00pOHM BHUKOPUCTAHHS TEXHOJIOTIN
MITYYHOTO IHTENEKTY M1/ Yac 371HCHEHHS TOCIOAapChKOTo cynounHcTBa. Kpim toro, y
CYIOBIM MpaKTHUIll BIJCYTHIA YyCTaJeHUW MiAX1A Ta 4YITKI KpUTEpli, 3a SKUMH
Bukopuctands Il  yyacHWkamMu CymOBOTO TMPOIECY MOXE  BH3HABATHUCS
3JI0BKMBAHHSM IpOLECyalbHUMHU npaBamMu’ [S8].

B yxBam BepxoBHoro Cymy Big 13 Oepesns 2024 poky y cmpaBi Ne
363/3965/15 Bcranosieno, mo OCOBA 1 mopmaB 3asBy mpo Meperisi MOCTaHOBU
Bepxosnoro Cyny Bim 23 mtororo 2022 poky 3a HOBOBHUSIBICHUMHU OOCTaBHHAMHU 1
cepell 1HIIOrO “POCUTH TMPHU PO3MVISAAlI MOro 3asiBU JJis OILIHKKM HOro JOBOJIB 3a
MOKJIUBOCTI BUKOPUCTATH CHUCTEMH INTYYHOTO I1HTEJIEKTY B KOHTEKCTI BHCHOBKY
KoncynwsraTuBHOi pagau eBponeicbkux cymaiB Ne 26 (2023).” [116].

Slkum  uuMHOM BiIOyBaTMMETbCA Hadali 3actocyBaHHs MmoximBocted I y
CYIOYMHCTBI MO>KHA JIMIIIE TPOrHO3yBaTH, ane Bukopuctanns LI mix yac yxBaneHHs
CYIOBHX pIIIEHb y KPHUMIHAIBHUX IPOBAKECHHSAX 3YMOBJIIOE€ HHU3KY BHKIIHKIB,
MOB'SI3aHUX 3 TOTCHIIWHUMH E€TUYHUMH Ta T[PaBOBUMHU Hachigkamu. Yacto
BUHHMKAIOTh MUTAHHS 1010 CIIPABEAJIMBOCTI, MIA3BITHOCTI Ta Ipo3opocTi cuctem LI,
Bapro 3a3zHaunmth, mo npu 3acrocyBaHHi LI maroTe OyTu AOTpUMaH! NMPUHLMUIN
PIBHOCTI, HEYIPEIHKEHOCTI Ta 3aXHCTy MpaB JIOAUHU. SIK 3a3HAYaIOTh YKPaiHCBHKI
HAYKOBIIl “TeXHIYHI IIpollecH” HE 37aTHI 3aMIHUTH JIIOAUHY, sSIKa BUCTYIA€ aJBOKATOM
13 HaOOpPOM BCIX JIFOACHKUX, TOCBITHUX Ta MPO(ECIHUX IKOCTEH Ta XapaKTePUCTHK,
BKE€ HE TOBOPSYM MPO CYAJAI0 Ta CyJ MPHUCSKHUX, KOTpl MOBHHHI Oe3MOCEepeHbO
JOCIIIJIKYBaTH JOKa3u Ta OL[IHIOBATHU 1X y CYKYNMHOCTI 32 BHYTPIIIHIM NEPEKOHAHHSAM
1 OyTi G€3CTOPOHHIMH, TIPH IBOMY TMOEAHYIOUM B €001 “OykBYy 1 qyX 3akony” [7, c.
31]. Tounicth 1 HamikHICTh cucteM LI Takok € MOTEHIIMHUM BUKJIMKOM, OCKILJIBKU
MOMIJIKM 200 yNEPEeKEHICTh B allTOPUTMAaX MPUUHSATTS PINICHbh MOXYTh MPU3BECTH
3a MOPYIICHHS IpaBa Ha CIPaBEIJIMBUU CyHOBHHM po3cyl. Takox dyacto cucremu [
noTpeOyIoTh TOCTYIy 10 KOoH(iaeHiiHOo1 iHpopMalii, a oTke, Oe3MeKa JaHuX Ta iX

30epiraHHs € IIe OJHIEI0 cepiio3HO0I0 mpobiemoro. KoHdiaeHIiHI nepcoHaIbHI J1aHi
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HECAHKI[IOHOBAHOMY JOCTYIy Ta MOXJIMBUM TMopyiieHHIM. KomIuiekcHi cuctemu
0e3MeKu J1aHWX, 110 BKIIOYAIOTh HAWKpallll MPAaKTHUKU WHUGPYBaHHS Ta KOHTPOJIO
JIOCTYITY, @ TAKOXK PETYISIPHUMN ayauT MpoIrecy OOpOOKH TaHUX Y CUCTEMaX ITyYHOTO
IHTEJIEKTY JTOMOBHIOIOTH 111 3yCHJUIs. JloTprMaHHS 3aKOHIB 1 HOPMAaTUBHUX aKTIB PO
3aXUCT JJAaHUX TAKOXK MA€ BaYKJIMBE 3HAYCHHS.

Haniiinicte  cucrem I, 1m0 BUKOPUCTOBYIOTBCSI B  KPUMIHAIBHUX
MIPOBAKCHHSX, MAa€ BAXKJIMBE 3HAYEHHS IS 3a0€3MeueHHs iX e()eKTUBHOI 1HTerpallii
B CHUCTEMYy MpaBOCyAJs. 3 Ii€l MpUYMHH HEOOX1IHI SKICHI MpOLIeCH Balifgalii Ta
TECTYBaHHS, IO OXOIUIIOIOTh KOMIUIEKCHI OIlIHKH, MPOBEACHI Ha pI3HUX Habopax
JIaHuX, AKl BIIOOpa)kaloTh peanbHl cuTyalii. PerynspHa mepeBipka Ta OHOBIIEHHS
cuctem Il 3 Meroro miABUINEHHS iXHBOI HAMIMHOCTI Ta TOYHOCTI MAIOTh
nepiopsiine 3HaueHHs. [Ipo3opicts y po3po0iii Ta TectyBanH1 cucteM LI € He meHIn
Ba)XJIMBOIO, OCKIJIbKA BOHA JOMOMAra€ 3allikaBIEHUM CTOPOHAM 3pO3YMITH pOOOTY
anroputMiB LI 1 3po3ymiTh, sk came npuitMaroTecs piteHHs. CpusHHS TPO30POCTI
Ta 3pO3YMUIOCTI rapaHTye€, 110 BCl CTOPOHH, SIKI OEpyTh ydacTb y HOPUAHUYHOMY
OpoIECi, BKIIOYAIOUM CY[JIB, aJBOKATIB Ta OOBHHYBau€HUX, 3MOXYTb KPUTUYHO
omiHuTU pimenHsa, BuHeceHi LI, 3 Touku 30py IXHBOI CHpaBEIIMBOCTI Ta
oOrpynToBaHoCTI. lle crpusie HOCUIEHHIO MOYYTTS MIJA3BITHOCTI, 3MIITHEHHIO IOBIpH
0 CHCTEeMH Ta WIATPUMII OCHOBHHMX TMPUHIMUIIB TMPaBOCYIJsl, PIBHOCTI Ta
BEPXOBEHCTBA TIPaBa.

OT1xe, 3aCTOCYBaHHS IITYYHOTO IHTETIEKTY € MOTCHIITHO MOKJIIUBUM CTIOCOOOM
BUPIIICHHS TPOOJIEMHU 3aJIEKHOCTI BMOTHMBOBAHOCTI CY/JIOBOIO PIIIEHHS BiJ] SKOCTI
OIIIHKM CYAJICI0 JOCHIPKeHUX J0Ka3iB. [IpoTe mpu HOro BUKOPHUCTAHHI MOTPIOHO
3a0e3MeunT JOTPUMAHHA TOHKOTO OajaHCy MiX 30epeXKeHHSIM BHYTPIITHHOTO
NepeKOHAHH CYy/JI1 Ta HEOOX1JHOCTI aJropuTMi3allii Ta 00’ €KTUBHOTO aHaJI3y JaHUX.
I TyuHuil iHTENEKT MOXE BiIIrpaTH TpaHchopMalliiHy poib y 3a0€3MeUeHHI JOCTYITY
JI0 TPaBOCY/S Ta MMOCTAHOBJICHHS BMOTHBOBAHOTO CYIOBOTO PIIICHHS Y CIIpaBi, ajie
Horo 3actocyBaHHS Mae BiOyBaTucs MICHS I'PYHTOBHUX HAyKOBUX Ta MPAKTUYHHMX

JOCIIIKEHD Ta BHECEHHS BIIIIOBIIHUX 3MIH 10 3aKOHOIABCTBA.
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BucnoBku 10 po3aiay 3

Y npoueci anamizy HopM OcHOBHOro 3akoHy Ta KpPUMIHaJIbHOTO
IPOIECYaJbHOTO 3aKOHY, SKI CTOCYIOTbCSI BHUMOT JI0 CYAOBUX pIillIEHb OyIlo
BCTAHOBJICHO, 110 BUMOTa BMOTUBOBAHOCTI MO-Pi3HOMY C(pOpMOBaHa JI0 PI3HUX BUJIIB
CYIOBHUX pIIIEHb, SIKI ICHYIOTh Y KpuUMiHaJbHOMY mpoueci. Ha piBHi OCHOBHOro
3aKoHy JUIIE y JBOX BUMAAKAX Mepen0adacTbCs HassBHICTh BMOTHBOBAHOTO CYJIOBOTO
pimenns. KIIK Ykpainu nepen6auae y crarti 370 3arajibHy BUMOTY BMOTUBOBAHOCTI,
ajie OKpIM LIbOTO BCTAHOBJIKOE OKPEMO BUMOTY BMOTMBOBAHOCTI Y IHILIMX HOpMaX, SIK1
PETYNIOIOTh THTAHHS TIOCTAHOBJICHHS pIIIEHh Y BHIIQJKaX, TMOB'S3aHUX 13
JOTPUMAHHAM 3acaj] KPUMIHAJBHOTO MPOBAPKEHHS. K 0COOMMBUNA BHJ PILLIEHHS
IIPOAHATI30BaHO 1 BHPOK, JO0 BMOTHBOBAHOCTI SKOTO 3aCTOCOBAaHUK I OLIBII
neTanizoBaHui miaxia. Ha oCHOBI mpoBeleHOro aHamizy Ta CTaTUCTUYHHUX JaHUX
3MIACHEHHS npaBocynlas B YkpaiHi npotsrom 2019-2023 pokiB Ta Ha OCHOBI
TIIYMa4eHHs 3acaJl KPUMIHAJIBHOTO MPOBA/DKCHHS 3IIMCHEHO KIIacCU(IKAIII0 CYIOBUX
pllIeHb 3aJIeKHO BiJl PIBHS iX MOTUBOBAHOCTI:

- pIIICHHS 3 OpUHAPHUM PIBHEM BMOTHBOBAHOCTI (3arajibHOO00B’ I3KOBOI );
- DpIIIEHHS 3 EKCTPaOpJUHAPHHM pIBHEM BMOTHBOBAHOCTI BIJMOBIIHO [0

KPUMIHAIBHOTO MPOIIECYaTbHOTO 3aKOHY;

- PpileHHS 3 eKCTPAOpAWHAPHUM pIBHEM BMOTHBOBAHOCTI BIAMOBIAHO [0

OCHOBHOTO 3aKOHY;

- pILIEHHS 3 YTOYHEHUM PIBHEM BMOTHBOBAHOCTI (BUPOKH).

[Ipu nmocmipkeHH1 00CATY 1 KpUTEPiiB BMOTHBOBAHOCTI BCTAHOBJICHO, IO IIi
noHATTA Oe33amepeyHo crmiBBiAHOCAThCA 31 3MictoM cT. 91 KIIK Vkpainu, sika
NPUCBSYCHA BIOPSAKYBAaHHIO TMPOOJEMH BH3HAUCHHS KoJla OOCTaBHH, IO
000B’SI3KOBO  MIIJIATAIOTh JOKAa3yBaHHIO B KPHUMIHAJBHIM CIIpaBi Ta HampsMam 1
MeXXaM JIOKa3yBaHHsl y crpaBi. BiaTak mpocTekeHO B3a€MO3B'SI30K BMOTHUBOBAHOCTI
CY/IOBOTO PIIIEHHS Ta MUTaHb NIPEIMETy JOKa3yBaHHs, MEX JIOKa3yBaHHS Ta MPOIIECY
nokasyBaHHsA. CyJ y mporieci po3misay CIpaBy Ta MOTUBYBAHHS PIIICHHS HE MPOCTO

TIIyMa4UTh KOHKPETHY HOPMY IpaBa, a 3/1MCHIOE “HaKIaJaHHs I1i€] HOpMU IIpaBa 1 3
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TUMHU (PaKTHUHUMHU 00CTaBUHAMHU, SIKi Oyl BCTAHOBIJICHI, TOMY OCOOJMBO BAa)KJIMBO,

mo0 oOuaBi 111 yMOoBU Oyiau CKOHCTpyHOBaHI IpaBWIbHO. BMoTHBOBaHEe cCymoBe
pIlIICHHS SKpa3 € TapaHTIE TOTO, IO MPEIMET JOKa3yBaHHS BCTAHOBJICHUW TaKWH,
SK BiH OyB y JIMCHOCTI, IO /IO BIAMOBIAAIBHOCTI OyIyTh MPUTITHYTI BUHYBaT1 0COOH,
HEBHHYBAT1 0co0u OyayTh BUIIPABIaHI UM MPOBAKEHHS Y CIIpaBi Oyje 0OIpyHTOBAHO
3aKpUTO.

OToX, BCTAHOBIICHO, IO O0OCAT BMOTHBOBAaHOCTI TIPSAMO 3ajie)KaTb BiJl
npeaMera JokKa3zyBaHHS, a caMe BiJ TUX (PakTUYHUX OOCTaBUH, $KI MOTPIOHO
BCTAHOBUTU Yy CHpaBi IJIsi TOTO, MO0 TPUHHSTH OIHE 3 TMOTEHIIHHO MOMJIHBUX
pilieHb: OOBUHYBAJIbHUIM BHUPOK, BHUIPABIYBAJIbHUN BUPOK, YXBaldy IPO 3aKPUTTS
npoBa/pkeHHs. Kpurtepii X MOTHBOBAHOCTI BapTO BHU3HAYaTH, BUXOASYM 13
HOPMaTUBHUX BUMOT J0 MOTHBYBaJbHOI YAaCTMHH KOHKPETHOTO BHUAY CYAOBOTO
pIllIEHHs] Ta CYAOBOi 1HCTaHIli, a TAaKOX TMO3UIllA, CHOPMOBAHUX HAIIOHAJIHLHOIO
IPAKTHUKOIO Ta npakTukoro CCII.

Big sxocTi mpolecy OIHKM JOKa3iB HaIpsSMy 3ajeKUTh BMOTHBOBAHICTH
CY/IOBOTO pillieHHs. SIKIIO CyI HE BPAaXoOBy€ NMEBHUH JTOKa3 (YU HE MOSCHUTH, YOMY
came BiH TaK YMHUTH) a00 3A1MCHUTD OI[IHKY 3 MOPYIICHHSIM MPUHIIUITIB HAJIEKHOCTI,
JIOITYCTUMOCTI, JOCTOBIPHOCTI YW JOCTaTHOCTi, TO II€ MpPHU3BEIE A0 MOPYIIEHHS
MUCIIEHHEBO-JIOTTYHOTO TMPOIECY apryMeHTallli BUCHOBKIB pPE30JIOTUBHOI YACTUHU
4yepe3 BIJICYTHICTh MOSICHEHHS IPUYUH Y MOTHBYBAJIbHIM YaCTHHI, 1110 B CBOIO YEpry
CTaHE MOPYILIEHHAM IpaB Ta 3aKOHHUX 1HTEpeciB 0coOM (yYyaCHUKAa KPUMIHAIBHOTO
IIPOBAKEHHS ), a B TEPIITy Yepry MpaBa Ha CTIPABEUTUBUIN CYTOBUMA PO3TIIS.

ITin wac mocmimxeHHs icHyrouux cucrem I, 3acTocoBaHMX Yy CymTOYMHCTBI
PI3HHMX KpaiH, BUSIBIEHO IXHI OCOOIMBOCTI Ta MOTEHIIIMHI MepeBaru sl NOKpaIleHHs
SKOCTI CY[IOBUX pillIeHb. BiOMOCTI TpO Il CUCTEMHU TOTIOMOINIH 3PO3YyMITH, SK X
BUKOPHCTAHHS MOXE CIPHUATH 00'€KTUBHOCTI Ta €(EKTUBHOCTI MpaBocyis. AHai3
KOpUCHUX 1HCTpyMeHTIB Ta mnepesar LI B owiHIl A0Ka31B Ta MOTUBYBaHHI CyJOBHUX
pillIeHb TIJKPECIUB IMOTEHIIa 3aCTOCYBAaHHS IMX TEXHOJIOTIH y KPUMIHAJIBLHOMY
npaBocyadi. 30KpeMa, BOHM MOXYThb JIOMOMOTTH TIPOTHO3YBAaTH PHU3HKU Ta

po3po0isaTH epeKTUBHI CTparerii pearyBaHHsS Ha HuUX. [IpyW po3misai BHKIHMKIB Ta
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pu3uKiB, moB'si3aHuX 13 3actocyBaHHsM I, Oymo BusBICHO, IO 3aXHCT MpaB

JIONUHU, Oe3MeKa MEePCOHANBHUX JaHUX Ta MPO30PICTh AITOPUTMIB € aKTyaJTbHUMU
BUuKiMKamu. L{i acrektu noTpedyroTh YBaXXKHOIO pO3MISALY Ta po3pOOKH BIAMOBIIHUX
3aXOMIB JUII TXHBOTO BHPIMICHHS. Y TIPOIECi JOCIHIDKEHHS BCTAHOBJICHO, IO
IHTerpaIlis TEXHOJIOTIH INTYYHOTO I1HTEJIEKTYy B KpHUMIHAJbHE CYJOUYUHCTBO Ma€
BEJIMYE3HUN TMOTEHIan JUIsl MIABUUIEHHS e(EeKTUBHOCTI, pe3ylIbTaTUBHOCTI Ta
CIIPABEIIIMBOCTI CUCTEMH KPHUMIHAJIBHOTO MpaBoOCys. BukoprcTtoByrouu mepenoBi
aJTOPUTMH, MAIlIMHHE HAaBYaHHS Ta aHami3 gaHux, [11I Moke TOTMOMOTrTH y IPUHHATTI
pileHsb, 3armobiranHi 3J109MHAM, OIHIIN J0Ka3iB Ta MPAaBOBUX MOCHTIKEeHHAX. OqHaAK
HEOOX1JTHO PEeTeIbHO PO3MIAHYTH €TUYHI Ta MpaBoOBl HACHiAKW BrpoBakeHHs LI,
rapaHTylouM, 110 MUTaHHS KOH(IACHIINHOCTI, ITPO30POCTI Ta MiA3BITHOCTI OyAyTh
HAJICKHUM YWHOM BHUpIilIeHI. 3a HasBHOCTI HamexHux rapantii Il moxe crarm
I[IHHUM 1HCTPYMEHTOM Yy 3JIMCHEHHI MPaBOCYAsS 1 MATPUMII CIPaBETUBOTO 1
piBHOnpaBHOro cycnuisctBa. Ilim wac pgocmipkeHHs icHyrounx cucrem I,
3aCTOCOBAaHUX Y CYIOYMHCTBI pI3HUX KpaiH, BHUABICHO iXHI OCOOJIMBOCTI Ta
NOTEHILIIMHI MepeBaru Ajsi MOKpPAILEHHs SKOCTI CYAIOBHMX pillleHb. BiioMocCTi mpo i
CUCTEMH JIOTIOMOTJIM 3PO3YMITH, SIK X BUKOPUCTAHHS MOXXE CIIPUATH 00'€KTUBHOCTI
Ta e(pEeKTUBHOCTI MpaBOCYMas. AHali3 KOPUCHUX IHCTpyMeHTIB Ta meperar LI B
OIIIHIII JIOKAa31B Ta MOTUBYBaHHI CYJOBUX pIII€Hb MIAKPECIUB MMOTEHIIAI
3aCTOCYBaHHSI IMX TEXHOJOTIM Yy KPUMIHAJBLHOMY MIPABOCYAJI. 30KpeMa, BOHH
MOXYTh JOMOMOITH MPOTHO3YBaTH PU3MKUA Ta pO3poOisaTH e(EeKTHBHI CcTparerii

pearyBaHHs Ha HUX.
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BUCHOBKH

[IpoBenene MOCHIKEHHS JO3BOJIMJIO PO3KPUTH CYTHICTh Ta 3HAYCHHS
BMOTHBOBAHOCTI CYJOBOTO DIillIEHHS K €JIeMEHTa MpaBa Ha CIPaBEIMBUI CYIOBUI
pO3IIsiA, OKpPecHuTH 3MICT Ta cruenudiky Kareropii BMOTHBOBAaHOCTI 3
MOPIBHSUTLHO-TIPABOBOT TOYKH 30PY, 3alPONOHYBATH IIJISXU BUPIIMICHHS TEOPETUUHUX
1 TMPaKTUYHUX MHUTaHb 1IO0JI0 BMOTHMBOBAHOCTI CYJOBUX pIIICHb y KPUMIHAJIBLHOMY
nporeci.

1. Hagano BH3HAu€HHsI TMOHSATTIO BMOTHMBOBAaHOCTI CYIOBOTO pIIIEHHS $K
YHIKaJIbHOT NPAaBOBO1 KaTeropii, sika OJHOYACHO € BUMOIOIO JI0 aKTa CyJAO0BOi BJIaJu Ta
POAYKTOM MUCJICHHEBUX OIEpalliii Ha OCHOBI MEPEKOHAHHA Ta IIHHOCTEH Cy0'ekTa,
AKUU Horo npuiiMae (cyaal), Ta psay IHIIUX 00'€KTUBHHUX Ta Cy0'€KTUBHMX YMHHUKIB.
[ToHSATTS BMOTMBOBAaHOCTI PO3MIISIHYTO, BUXOMSAYN 3 HOTO CEMaHTUYHOTO 3HAYEHHS, a
TaKoX Yy KOHTEKCTaX CYMDKHHX Taly3edl 3HaHb. Ilpu anami3i kareropii
BMOTHBOBAHOCT1 y TICUXOJIOTIYHOMY KOHTEKCTI BCTAHOBJIEHO, IO L€ KaTeropis, Ha
Ky BIUIMBAIOTH (hakTopu cyO'ekTa, SKUN 3AIMCHIOE MOTHUBYBaHHS: MOMNEPEIHIN
JIOCB1JI, TIOJITUYHI TOTJISIAM, 1HTEJEKTyaJbHI Ta TEMIEPAMEHTHI PUCH, 3arajbHa Ta
IOPUNYHA OCBITA, OCOOHUCTI 3B'SI3KM COIIAIBHUN CTaTyc Cyasl Tomo. BuznadeHo, mo
B JIOTIYHO-JIOKTPUHAJIBLHOMY KOHTEKCTI BMOTHMBOBAHICTh O3HAYa€ 30BHIIIHE
BUPAKEHHSI MUCJICHHEBUX OIlepalliil 3a npaBwiaMu GopMalibHOI JIOT1KH, BPaXOBYIOUU
JOKTPUHAIIbHI TIIXOMW y ICHYIOUid TpaBOBid cucTemi ajisi (OpMyBaHHS KiHIIEBOTO
pitieHHst y crpaBi. Ha 0CHOBI LIbOTO 3alpoONOHOBAHO TEOPETUYHY CXEMY IPaBOBOI
aprymeHTauli 13 BUBHAYEHHSAM MEPEJIIKYy €JIEMEHTIB, HE3aJIEKHO Bl MOJIEN] CyJOBOTO
IPaBO3aCTOCYBaHHS. APryMEHTOBAHO IO 3HAYEHHS BMOTHBOBAHOCTI MOJIATAE HE
JUIIe B JIOTPUMaHHI BUMOT, SIKi BCTAHOBJICHI 3aKOHOJABCTBOM, a W y TOMY, IO II€
rapanTis JOTPUMAHHS MPaB YCiX YYaCHHUKIB CYJIOBOTO MPOIIECY, a B MEPIILY Yepry
npaBa Ha CHpaBeUIMBUN CyqoBUM po3misd. st rpomMajchbKOCTi BMOTHMBOBAHICTh
CY/IOBOT'O PIILIEHHS € TOKAa3HUKOM SIKOCT1 ()YHKI[IOHYBAHHSI BCI€T CYI0BOT CUCTEMHU.

2. TlpoBeneHo aHaii3 ICTOPUYHOTO CTAHOBJICHHS BHUMOTHM BMOTHBOBAHOCTI
CYZIOBOTO PIlICHHS Y KPUMiHAJIBHOMY IPOIIECi 3 ypaxXyBaHHSIM CUCTEMH IIPABOCYIIS

Ta IHHOCTEH CYJOYMHCTBA. BCTaHOBIEHO, 110 iICHYBaHHS BUMOTH BMOTHBOBAHOCTI
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CY/IOBOTO DIIIEHHS 3aJI€Kajo BlJ PO3BUTKY IMPABOBUX IHCTUTYTIB, PIBHS IPABOBOI

KyJABTYpH Ta OpraHizallii Biajau 3arajioM. Y mnepion AHTUYHOCTI Ta CepelHbOoBIUYS
BUMOI'a BMOTMBOBYBATH pIlIEHHS Oyna BIJACYTHS, OCKUIBKM OCHOBHUM JKEpPEIOM
npaBa OyB 3BWYAi, a (YHKIlS MPaBOCYANs MoJyiAraja y MifiOpaHHI KOHKPETHOTO
3BUYAl0 JIsI BHUpIilIeHHS KOoH(ikTHOI cutyarii. dopmyBaHHs (eoganbHOTO MpaBa,
PO3BHUTOK TOPTOBEIBHUX BIIHOCHH CHPUYMHUIIN YIO0CKOHAJICHHS TPOIECY MPUHHSITTS
pillieHb, a camMe HEOOXITHICTh aJalTOBYBAaTHM TMEBHI 3BHYAi MiJg HOBI 0OCTaBUHMU.
Oco0auBOCTI CyA0BHX pilleHb y mi3HboMy CepeaHboBivUl Oyau 3yMOBJIEHI TUM, 1110
pKepenioM yciei Biaaau (y TOMY 4YHCIL CynoBoi) OyB cyBepeH (KOpoOjb, KHS3b,
npaButesb). [IpaBoBi MIKOJKM IIOCATOPIB Ta MOCTINIOCATOPIB MO-PI3HOMY MiAXOIUIN
70 PO3YMIHHSI XapaKTEpUCTUK CyAOBOTO PIIIEHHS Ta MPOIECY HOro MPUHHSATTA,
BUXOJSIYM 3 PI3HUX IIIHHICHUX TIO3UINM: JIOCATHEHHS CHPABEIJIMBOCTI YH
0€3yMOBHOI'O 3aCTOCYBaHHS ICHYHOUOro 3Bu4Yar0 (3akoHy). Ilounmnaroum 3 XIII
CTOJIITTA JESIK1 HAYKOBI[l Y CBOIX TPaKTaTaX BUCJIOBIIIOBAIN JYMKHU MPO HEOOXITHICTh
MOTHMBYBaHHS MIOCTAHOBJICHOTO PIIICHHS Y BUKIIOYHUX BUIAJIKAX, HAPUKIIA, SKIIIO
noTpiOHO Oy/no BIOAXWJIMTHUCA BiJ 3arajbHUX NPaBWJI 3aCTOCYBAHHS HOPMHU.
BMoOTHBOBaHICTh CyHOBOTO PIMICHHS CTAa€ TPEIMETOM OCOOJWBOTO HAYyKOBOTO 1
npakTUYHOro 3arfikaBieHHs 3 XIII cTomiTTs, Koau 3'IBUIUCS MepIi 3aIUCU CYJOBUX
piuieHs (apxiBiB), 1€ OKPIM PE30JIOTUBHOT YACTUHU KOPOTKO HABOJMIIUCS apTryMEHH,
K1 CIIPUYMHIINA NPUAHATTS Takoro pimeHHs. [lounnaroun 3 XIV cromiTrs peectpu
pitieHs yxe Oy 3MICTOBHIIIMMM, OCKIJIBKM MICTUJIIM 1H(POPMAIIIIO PO CYTh CIPABU
Ta EJIEMEHTH HEOOXITHI I PO3yMiHHS KiHIIEBOTO pimeHHS. OOOB'I30K Cymy
BMOTHBYBaTH CBOi pimieHHs 3apoauBcs y XVII ctomiTTi 3 MeToro 3abe3redeHHs
MOXJIMBOCTI ~ OCKapXeHHs Ta (OpMyBaHHS TpEUEACHTHOI mpakTuku. Ha
3aKOHOJIaBYOMY PIBHI BUMOTAa BMOTHBOBAHOCTI CY/IOBUX PIIIEHB 3'IBUJIACS BIIEPIIE Y
1810 porri 1 cTocyBaiacst pillieHHS MPO 3aCTOCYBaHHS apelITy, OCKUIbKY TaKUi 3aXij
nepenbadyaB CyTTeBe OOMEXEHHs TmpaB 1 cBoOoma ocobu. Hamani Bumora
BMOTHBOBAHOCTI CY/IOBOTO PIIICHHS 3HAMIIA BiIOOpaKeHHS y 3aKOHOAABCTBI Ta
CYIOBI{ MPaKTHIll 3 ypaxyBaHHSIM TCHJACHIIIH, 1110 ICHYBaJIu Y KOHKPETHUX MPABOBUX

CHUCTCMaAX.
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3. Ilpupona Ta CyTHICTh CyAOBOIO PILIEHHS OXapaKTEpHU30BaHa 4epe3 MpU3MY

fioro IPUHAJIEKHOCTI hi (o) npolecyalbHUX aKTIB K BUMOTH
KPUMIHAJIbHO-TIIpOLECyaIbHOI (DOPMH PO 3aKpIIUIEHHS YCiX MpoIlecyallbHUX A1l Ta
pillieHb y JOKyMEHTaX. BCTaHOBIEHO, MO CYAOBOMY DIIICHHIO y KPUMIHAJIBHOMY
mpoIrieci MpUTaMaHHI TPU TPYIH O3HAK: MepIlia Tpymna - 03HAKHU sIKI TPUTAMaHH] yCIM
npolLecyalbHUM JIOKyMEHTaM HE3aJIeKHO B1J BULY NMPOBAIKEHHS - HAABHICTh (JOpMU
Ta BUMOT, IepeAdauyeHuX YMHHHM 3aKOHOJABCTBOM, (iKcallis IOPUIUYHUX (PaKTiB,
Iii; Ipyra rpyna - O3HaKH, $KI XapaKTepHI came JUisl MpolecyalbHUX pIlIeHb Y
KpUMIHAIBHOMY TIpolieci - 1€ CyO'€KTHHI CKJaJ, KOHCTaTallisi HasBHOCTI abo
BIJICYTHOCTI (PakTUUHHUX OOCTaBHUH, SAKI MOXYTh OyTH KBali(ikoBaHI SK CKJIaja
3JIOYMHY BIJIMOBIAHO JO KPUMIHAJIBHOTO 3aKOHY,  BCTAHOBJIEHHS, 3MIHA YH
IOPUMMHEHHS! KPUMIHAIBHO-IPOIECYaIbHUX BIIHOCHH; TPETS Ipyna O3HAK - O3HAKH,
Kl TpUTaMaHHI BUKJIIOYHO CYJAOBOMY pIIICHHIO Yy KpHUMIHAJbHOMY IIpoIlecCl -
30BHIIIHI ()OPMaJIbHI BUMOTM JO MapaMeTpiB JOKYMEHTA, BHYTPILIHS CTPYKTYypa,
BJIACTUBOCTI 3aKOHHOCTI, OOIPYHTOBAHOCTI, BMOTHBOBAHOCTI. O/HI€I0 3 BaXJIMBUX
O3HAK CyJIOBOT'O PIIIEHHSA Y KPUMIHAJIBHOMY MPOLECI € T€, IO CYAOBE PIIICHHS, SKE
HaOpanao YMHHOCTI, CTBOPIOE IOPUIMYHY MPE3YMIIII0 JIJs1 KOHKPETHUX YYaCHHKIB
KPUMIHAJILHOTO TIPOBA/KEHHSI € OCTATOYHHUM 1 BCTAHOBIIOE Yy CHpaBl ICTUHY, IO
OXOIUTIOEThCA Mpe3ymnieto res judicata pro veritate habetur.

4. Buepiie 311iiCHEHO KOMITJIEKCHHI aHaIi3 BMOTHUBOBAHOCTI HE JIUIIIE B MEKax
HAI[lOHAJIBHOI TPAaBOBOI CHUCTEMH, aje S[K KaTeropii, sika CTOCYEThCS pILIIEHb
MDKHApOJHUX CYJOBHX 1HCTaHIId, OpraHiB KOHCTUTYIIIHOTO KOHTPOJIO Ta
HAI[lIOHAJIBHUX TPABOBUX CHCTEM KpaiH TMPEJCTAaBHUKIB POMaHO-T€PMAHCHKOI
npaBoBOi CiM'i. 3A1IICHEHO aHaji3 BMOTMBOBAHOCTI CY/IOBOTO PIIIEHHS SIK €JIeMEHTa
npaBa Ha CIpaBeJIUBUI CyIoBUH po3mian udepe3 npusmy crarti 6 €KIIJI Ta
npaktuku CCIIIL 3okpema, BcranoBneHo mo crartss 6 €KILI npsMo BcTaHOBIIOE
HACTYIHI €JIEMEHTH CIPABEJIMBOTO CYI0BOTO PO3IIIALY: IPABO Ha CyJl BCTAHOBICHUI
3aKOHOM, CIPaBEMJIMBICTh MPOILEAYypHU, MYyONIUHICTh MPOILEIYPH, PO3YMHUM CTPOK
HE3aJeKHICTh Cydy, HEYNEepeIKEeHICTh Cyay. Tako BKa3zaHa CTarTsd MICTHTh

cnenuivHi rapaHTii, MOB'A3aHI caMe 3 KPUMIHAJIBHUM TPOBAHKCHHSIM, a caMe I1e
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Npe3yMIIisi HEBUHYBATOCTI, MpaBo OyTH MPOiH(GOPMOBAHUM MPO CyTh 1 MPUUYUHU

0OBHHYBAa4YEeHHS, MPAaBO MaTH 4Yac 1 MOXIMBOCTI JJIs 3aXHCTYy, MPaBO 3aXUIIATHUCS
CaMOCTIiiHO a0o0 3a JOMOMOro MPEJICTaBHMKA, MPaBO Ha CBiJAKIB, MPaBO Ha
nepekiaaada. HasBHICT, BMOTHBOBAHOTO CyJOBOTO PIllIEHHS MPSIMO Y TEKCTI CTATTi 6
€KIUI ne 3a3HaueHa, mpote BoHa BimoOpakeHa y npaktuili €ECIJI, skuit 3a3Haqae y
CBOIX MO3MISAX, 110 PIMIEHHS CYAIB NOBHHHI MICTUTH MOTHUBHU Uil TOro, ILI00
rapanTyBaTH CTOPOHaM, II0 BOHU OyJM 3aciiyxaHi, a TpOMaJChKOCTI MiATBEPAUTU
HaJIe)KHE 3MIMCHEHHS MTPaBOCYIS.

5. TlopiBHSAIBHO-TIPABOBE JOCIIIPKEHHS BMOTHBOBAHOCTI CYy/IOBOTO PIIIEHHS Y
KpaiHax pPOMaHO-T€PMAHChKOI MPABOBOI CIM'i TO3BOJIMJIO HArOJOCHTH Ha TOMY, IO
BUMOTH JIO CYIOBUX pillleHb HampsMy 3ajlexkaTb BiJ TOro, B SKHX YyMOBax
dbopMyBanocs YMHHE KpHUMIiHAJbHE IPOIECyalbHE 3aKOHOJABCTBO 1 3arajioM SKe
3HAQUEHHsSI CY/IOBOi TIJIKM BIIaJd y TPaBOBIA CHCTeM1 KOHKpeTHOi Kpainu. Tak,
Jlarsiiicrka Pecmy6mika, JIutoBchka Pecmy6mika, Ectonchka Pecmybiika, Pecmy6mika
Bonrapis ta Ykpaina npotsroM O0u1b11101 YacTHHU XX CTONITTS MaJId CXOX1 €JIEMEHTH
KPUMIHAJILHOTO TIPOLIECYaIbHOTO 3aKOHO/IaBCTBA, 110 1 BIA0Opa3uIocs Ha BUMOTax A0
cynoBux pimenb. CymoBi pilieHHS y KpUMIHAJIBHOMY Tiporeci DemepaTuBHOT
PecnybGniku  HimeuunHa BigoOpa)karoTh CYThb KPUMIHAJIBHOTO TIPOIIECY, SIKOMY
npuUTaMaHHa BIJIMOBa BiJI 3MarajibHOCTI Ta OTOTOXKHEHHS CYIOBOTO pPO3IISAAY 13
CTaAiiHUM pyXoM crpaBu. Ha BiMiHY Bij 1HIIUX KPUMIHAJBHUX MPOIECYATbHUX
3akoHiB KIIK ®enepatuBnoi PecnyOmiku HimeuunHa g0BoJII J€TalbHO OMHUCYE
BUMOTH J0 MOTHBYBAJbHOI YAaCTHHH CYIOBOTO pIIICHHA, Mependayaroud MMOBIpHI
cueHapii, sIKI MOXYTh BUHUKHYTH Yy TIpOIIECI PO3IISALY KPHUMIHAJIBHOI CHpaBH.
Kpuminaneauii nponec PecnyOmiku @paniiss Mae 0cCOOJMBOCTI  3yMOBIIEHI
OpraHizaifi€ro CyJloBOi BIIaJy, sIKI BIUTUBAIOTh Ha HOPMATHBHI BUMOTH IO CYJOBOTO
pILIEHHS, HANpUKIIAJ, PIIIEHHS MOCTAHOBJIEHI Cy[JOM acH3iB y MEBHUX KaTeropisix
CIIpaB.

6. ApPryMEHTOBaHO OCOOJIMBOCTI MOTHUBYBAaHHS PIIICHb MIKHAPOIHUMHU
CYIOBUMHM IHCTAHIIsIMA Ha mnpukiaal MixHaponHoro cyny OOH rta cyny €C, ta

BCTAHOBJICHO, IO HE3BAXKAIOUW HA Te, MO (PYHKIIS PIMICHHS CYIIB Ta MIKHAPOTHHUX
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OpraHiB MarwTh YUMaJO CHUIBHUX PHUC, BMOTHMBYBaHHS TAaKHUX pPIIIEHb CYTTEBO

pizauThCs. KirouoBMMH O3HaKaMmu, sIKi IPSIMO BIUTMBAIOTH Ha MPOIEC MOTHBYBAHHSI
pillieHb MDKHApPOJHUMHU IHCTAHIISIMU € Hacamrepe] ayJuTopis, Ha Ky COpsIMOBaHE
KOHKPETHE CyJ0BE PIIICHHS (HE JUIIe KOHKPETHI YYACHUKH CIIPaBU, aje 1 IMHMpPOKa
IPOMAJICBKICTh, ypPSIAM KpaiH), SKI y CBOid JISUIBHOCTI KEPYIOTHCS BIAMOBIIHHUMU
OpeLUEACHTHUMA HOpMaMu abo JUIsl SKUX Take pIlieHHS € BaXIUBUM 3
CYCMUIbHO-TIONITUYHUX YW MOPAJIbHUX MOTHUBIB. [Ipy MOTHMBYBaHH1 CyHOBHX pillI€Hb
MDKHApOAHUMHU 1HCTAHUISIMH MOTPIOHO 3ayBaXKMTH, IO BaXJIMBUM IUTAHHAM €
pPO3YMIHHS MOBHM pIIIEHHS 1 TpaguIii apryMEHTyBaHHS, fKa TOKIE [0
YHIBEpCAJILHOCTI, OJTHAK SKIM BIJIOBIJIa€ MEBHA MPAaBOBa KYJBTYpa, a TAKOX 3B'SI3KH
13 COLIIaIbHO-OPIEHTOBAHMMU  Ta  MOJITHYHO-COPSIMOBAHUMHU  ACHEKTAMH.
HarmionanpHiCTh Cya/IiB, SKI € MPEACTAaBHUKAMH PI3HUX MPABOBUX TPAJMINN TAKOXK
BIJIMBA€ HAa MOTUBYBAHHS PIIEHb Y MIXKHAPOJHUX 1HCTUTYIISX, a CaM€ YCKJIAIHIOE
JUTS pO3yMIHHS PIILIEHHS MPEACTaBHUKAMHU 1HIIKX Haid. Mexani3m cyaai ad hoc ms
BUPIIICHHS KOHKPETHUX CTPaB €, 063yMOBHO, IIIHHUM 1HCTPYMEHTOM, SIKHH T1JCUITIOE
BMOTHBOBAHICTh pillieHHs nepen ayautopiero. Cyn €C nepiioyeproBo NOKIMKaHUN
3a0e3mneuyBaTy MpaBa Ta IHTEPECH TpoMaasH KpaiH-wieHiB €C, 3axummaru ix Bij
HelpaBoMipHUX Jii opraniB €C 1 X mMATpUMYBaATH OaJIaHC MK JAep’KaBaMHU-dICHAMU
ta 1HcTUTyUuisiMu €C a Takoxk MK 1HctutydisMu €C. Ilpu MOTHUBYBaHHI CBOIX
pimens cyn €C 3acTOCOBYE, SIK OCHOBHHUM, TEJICOJOTIYHUN METON TIIyMadeHHS
OoCHOBHHUX akTiB €C [Isi BCTAHOBIIGHHS METH BPETYJIIOBaHHS KOHKPETHHUX
IPaBOBITHOCHH TaKUM aKTOM 1 SIK pe3yJbTaT - BPETYIIOBAaHHS KOH(IIKTHOI CUTYyaIlii
mo posmianaerscs.  [lpu  MoTuByBaHHI cBOiX pimieHb cyn €C  MOBUHEH
JOTPUMYBATHCS NPHUHIMITY HEBTPyYaHHS y BHYTpIIIHI MPaBOBI CHCTEMHU
JepXKaB-uJeHIB Ta pPO3MEXKYyBaHHS KOMIETEHTHOCTI 1HCTUTYUi# €C 3 MeToro
BUKOHAHHS OCHOBHOTO 3aBJIaHHS - 3a0€3MEYCHHS JOTPUMAHHS MPABOBOTO IMOPSIKY
€C, mo 0a3yeTbcs Ha IIHHOCTAX Ta (yHIAaMEHTAIbHMX TpaBax JIOAUHU 1
rpoOMaIsTHUHA.

7. IlpaBoBa mpupoAa akTiB KOHCTUTYLIHHOTO KOHTPOIIO 3aJI€XKUTh BiJl CTaTyCy

opraHy KOHCTHUTYIIHHOTO KOHTPOJIFO, HOTO MOBHOBAXEHB 1 MICIISI Y CHCTEMI TOILTY
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BJaJH. BpaxoByroun BaXKJIMBICTh PIIIEHb OPraHiB KOHCTUTYLIHHOTO KOHTPOJIIO BapTO

3a3HAUUTH, 10 TPU MOTHUBYBaHHI IMX PIIMIEHb OCOOJUBO AaKTyaJIbHUMH €
JOTIYHO-MUCIIEHHEBI ~ OMEpallii, OCKUIbKM B  OyIdb-SIKOMY PpIIIEHHI OpraHy
KOHCTUTYIIIHHOTO KOHTPOJI0O OCHOBHOIO JIAHKOIO (TMEpeayMOBOIO) € HOpMa
koHCTUTYIii (OcHOBHOro 3akoHy) KpaiHu. BaxiauBuMm  (pakTopoM  TaKOX
BCTAHOBJIEHO, L0 MiJ Yac TIIyMadyeHHs HOpM KOHCTHUTYLIi OpraHu KOHCTUTYLIHHOIO
KOHTPOJIIO ()OPMYIOTH CBOIO TPABOBY MO3UIIIIO 100 3aCTOCYBAHHS Ii€1 HOPMHU 1 1151
IIpaBOBa IMO3ULIIS € 3arajibHOOO0B'SI3KOBOIO ISl YCIX Y MPaBO3acTOCOBYIM MisNIBHOCTI,
TOOTO Ma€ yCi 0O3HAKH HOPMH TIPaBa.

8. Brepiie 3anpornoHOBaHO Ta HAYKOBO OOIPYHTOBAHO KiacHU(]iKaIlilo CyTOBHX
pillieHb y KPUMIHAJBHOMY IPOIIECI 3a pIBHEM iX BMOTHBOBaHOCTI. [Ipu opmyBanHi
kiacudikarii Bukopuctano Hopmu Konctutymii YkpaiHu, YUHHOTO KPUMIHAIHHOTO
IpolLleCyalbHOTO 3aKOHY, TJIYMau€HHs I[IHHOCTEH Ta 3acajl KpUMIHAJIBHOTO
IpPOBAKEHHS, CYIOBY NMPAKTUKy Ta CTaTUCTUKY. BCTaHOBIIEHO, MO YCi PIICHHS Y
KpUMIHAJILHOMY IIPOIIECl 3a PIBHEM iX BMOTHMBOBAHOCTI MOXKHA IMOJUIMTH Ha YOTUPHU
Tpymu:

- piIIeHHS 3 OpJUHAPHUM PIBHEM BMOTHBOBAHOCTI (3araibHOOO0B’ SI3KOB1);
- PpIIEHHS 3 EKCTPaoOpJUHAPHUM pIBHEM BMOTHBOBAHOCTI BIJMOBIIHO [0

KPUMIHAJIBHOTO MPOIIECYaTbHOTO 3aKOHY:

- 3abe3mnedeHHs MpaBa Ha CBOOOMY Ta OCOOMCTY HEIOTOPKAHHICTH MO0
pimeHHs mpo TpuManHs 11y BapToro (ctarts 12 KIIK Vkpainn);

- 3a0e3mnedeHHs] HEAOTOPKAHHOCTI KUTJIA UM IHIIOTO BOJOMIHHS OCOOH
IIOAO0 PIMICHHS MPO MPOHUKHEHHS 10 UTJA YM JI0 1HIIOTO BOJIOJIIHHSA
ocoOu, MpoBeACHHS B HHUX omisigy uM obmyky (crarra 13 KIIK
VYkpainn);

- HEJIOTOPKAHHICTh MpaBa BIACHOCTI IIOAO0 M030aBiaeHHS a00 OOMEKECHHS
npaBa BJACHOCTI MiJl 4ac KpUMIHaJIbHOTO npoBakeHHs (crarts 14 KIIK

VYkpainn);
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pIIIEHHS PO CKaCyBaHHsI, 3MIHY 3all001’)KHOTO 3aX0/1y 00 IPOAOBKEHHS

Horo 1ii Ha CTPOK, IO HE MOXKE IEPEBUIINYBATH ABOX MICSIIB B CY/Il
(crarts 331 KIIK Ykpainn);

pIIlIEHHST TIOAO0 HAMpPaBJICHHS KPUMIHAJIBLHOTO TPOBAKEHHS 3 OHOTO
cyny no iumoro y nopsaky crarti 34 KITK Ykpainu;

BUpIlIeHHs TuTaHHs npo BiABL cyaal (crarta 80 KIIK Ykpainn);
pIIIEHHS! TIPO BIACYTHICTH HEOOX1JHOCTI PO3MOYMHATH CYJOBUI PO3IIIS
3 MOYaTKy Ta 3/A1MCHIOBATH MOBTOPHO BCl 00 YaCTUHY MpoLECyalbHUX
TH, SIKi BXKE 31HCHIOBAIHCS IT1]T 9acC CYIOBOTO PO3MIISTY /10 3aMiHH CyJIi
(crarts 319 KIIK VYkpainn);

pieHHs npo ycyHeHHs npucsbkaoro (crarts 390 KIIK Yipainn);
pillIeHHsS] MPO 3AIHMCHEHHS IHUCTAHIIMHOTO CYIOBOTO MPOBAKCHHS, Y
pa3i SKIIO CTOpPOHAa KPHUMIHAJIBHOTO TMPOBAKEHHS YU TOTEPHUIHA
3anepeuye npotu Takoro 3aiicHenHs (crartsa 336 KIIK Vkpainn);
pillieHHsT Tpo 1M030aBJIEHHS YYacHUKAa KPUMIHAJIHHOTO TPOBAIKCHHS
npaBa ydacTi y BiJeOKOH(epeHLli mo3a MexaMu MNPUMILIEHHS Cyay 3
BUKOPUCTAHHIM BJIACHHX TEXHIUYHUX 3aCO0IB y BUIAJKy HAsSBHOCTI 3HAK
3MIOBKMBAHHS TMPaBOM 3 METOI 3aTSATyBaHHSA CYAOBOTO PO3IVISIY
(uactuna 6 crarti 336 KIIK Ykpainn);

pillleHHsT Mpo 3a00pOHY 3aCTOCYBaHHS TEXHIYHUX 3aco0iB mpu
MPOBEACHHI OKpeMOi TMpollecyalbHOi [ii YW Ha TeBHIA crajii
KPUMIHAJIBHOTO MPOBAKEHHS 3 METOI0 HEPO3TOJIOMICHHS BiJIOMOCTEH,
K1 MICTSITh TA€MHHUIIO, IO OXOPOHSAETHCS 3aKOHOM, YU CTOCYIOTHCS
iHTUMHOTO XUTTSI ocodu (crartsa 351 KIIK Vkpainn);

pIllIEeHHST TPO JONUT OJHOTO 3 OOBHHYBAaUYE€HWX 3 BHKOPUCTAHHSIM
BIJICOKOH(EpeHLli Mpu TpaHCHSLil 3 I1HIIOTO MNPUMIIIEHHS Yy pasl
3IIMCHEHHS CYJIOBOTO PO3IVISIy CTOCOBHO JACKUIBKOX OOBHHYBaYCHUX,
SKIIO I[OTO BUMAraroTh 1HTEPECH KPUMIHAJIBLHOTO MPOBAKEHHS abo

oe3neka ooBuHyBaueHoro (crarrs 351 KIIK Vkpainn);
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- pILIEHHS NP0 NPOBEIEHHS JIONUTY CBIJKA 3 BUKOPUCTAHHSAM TEXHIYHUX

3ac00iB 3 1HIIIOTO MPHUMIIICHHS, Y TOMY YHUCJ1 32 MEXaMH MPUMIIICHHS
cyay abo y IHIIUM CHOCiO, 0 YHEMOXKJIMBIIIOE HOro 1IeHTU(IKAIlII0 Ta
3a0e3mneuye CTOPOHAM KPUMIHAJIBHOTO TIPOBAKCHHS MOXJIMBICTh
CTAaBUTHU 3alUTAHHA 1 CIIyXaTH BIJIMOBIJIl HA HUX Y BUHATKOBUX BHUIIAJIKaX
111 3a0e3nedeHHs 6esnexu cpifka (crarts 352 KIIK Ykpainn);

- pIIeHHS IMOAO He3roau 3 BHCHOBKOM ekcmepra (crarts 101 KIIK
VYkpainn);

- pilIeHHS OO BiAMOBa y BHUILIATI BHHaropoau Bukpusady (130-1 KIIK
VYkpainn);

- PpilleHHS Tpo  MNPOBEACHHS  JIONUTY, BII3HAHHA Yy  PEXKUMI
BijicokoH(DEpeHIIii mia yac qocynoBoro posciiayBanas (ctarts 232 KIIK
VYkpainn);

- pIIEHHS MPO BIAMOBY Y 33J0BOJIEHHI KJIONOTAHHS PO MPOAOBKEHHS
CTPOKY JocynoBoro posciiayBanHs (crarts 295-1 KIIK Ykpainn);

- PpIIIEHHS 3 EeKCTPAOpAMHAPHUM pIBHEM BMOTHBOBAHOCTI BIAMNOBIAHO [0

OcHOBHOTO 3aKOHY:

- TMPOHMKHEHHS /IO JKUTJIa YU JI0 1HIIOTO BOJIOAIHHS 0COOM, IPOBEJCHHS B
HUX OIVISAY 4M oOuIyKy iHakue (ctarts 29 Konerurtyiii Ykpainn);

- 3aCTOCYBaHHS 3allOODKHHMX 3aXOJIB y BUIVISAL apemTy (JOMalrHbOTo)
a6o TpumanHs i Baproto (ctarta 30 Konctutyuii Ykpainn);

- pIlIEHHS 3 YTOUHEHUM PIBHEM BMOTHBOBAHOCTI (BUPOKH).

AKIICHTOBAHO, 110 BMOTUBOBAHICTh CYJIOBOTO PIIICHHS € BaXKJIMBOIO TaPAHTIEIO
3aXHUCTY B1JI CBAaBUUISA Y CYHOBIA cHUCTeMi, BiJ O€3IiICTABHOTO OOMEKEHHS IpaB Ta
cBOOOJI JIFOAMHY 1 TPOMAJISTHUHA.

9. OOrpyHTOBaHO, IO BHU3HAYEHHS OOCATY Ta KPUTEPIiB MOTHUBYBAJIbHOL
YaCTUHU CYJOBUX pIIIEHb y KPUMIHAIBHOMY MPOBA/UKEHHI MPSAMO 3aJIEKUTH B1JI
npenMeTy JIOKa3yBaHHS, BUJIY PpIIIEHHS Ta iHCTaHIii. BcraHoBineHo, mo oOcsar
BMOTHBOBAHOCTI NPSIMO 3ajJeXaThb BiJ MNpeaMeTa JoKa3yBaHHS, a caMe BIJ THX

(dakTUuHUX 00CTaBHH, SIKI MOTPIOHO BCTAHOBHUTH Y CHPaBi JUIsl TOTO, MO0 MPUHHSATH
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OflHE 3 TMOTEHIIMHO MOXJIUBUX DIlIeHb: OOBUHYBAJIbHHUI BUPOK, BUIPABILYBAIbHUN

BUPOK, YyXBaly TMpO 3aKpUTTS MpoBa/keHHS. OCHOBHUM BHUIOM DIIICHHS Y
KPUMIHAJIbHOMY TIPOLIECI € BUPOK 1 came JI0 LIbOrO CYIOBOIO PILIEHHS CTaBJISATHCA
0oCcOoONMBI KpuUTEpii BMOTHBOBAHOCTI 1 JOTPUMAaHHS BUMOT [0 MOTHBYBaJIbHOI
YaCTUHH, 5Kl nepeAdayeHi YUHHUM KPUMIHAJIBHUM TPOIIECYaIbHUM 3aKOHOM, € JIUIIIE
OJJHUM 3 TaKuX KpuTepiiB. J[0 IHIIMX MPONOHYEMO BIIHECTH BiJOOpakeHHsI poOOTH
Cyaly 3 yciMa J0Ka3aMH, B3a€EMO3B'A30K MDK yciMa €JIeMEHTaMH MOTHBYBAJIbHOI
YaCTUHM Ta BHCHOBKAMH PE30JIIOTUBHOI YAaCTHHH, 3aCTOCYBaHHS PEJIEBaHTHOTO
3aKOHOJABCTBA, HAI[IOHAJBHOI Ta MIKHAPOAHOI CYAOBOI MPAKTHKH; 3PO3YMUIHIA,
YITKAN BUKJIAJ Ta HAJIEKHE TIyMaYeHHS Y TEKCTI.

10. IIpoanaini3zoBaHo, 10 MIXK OLIHKOIO JIOKa31B Ta BMOTUBOBAHICTIO CY/I0BOTO
pIIIICHHST € TPAMHMA 3B'S30K OCKUIBKH IMPOIEC MOTHBYBAHHSI CYJOBOTO PIIICHHS €
nporecoM 0O0'eKTHBI3allli BHYTPIIIHBOTO TIEPEKOHAHHS CyqAl Ta mependadae
KOMIUIEKC CKJIaJHUX MHUCJICHHEBHUX OMNEpalliid, MO BiAOyBalOTHCA MOEIHAHHIM IBOX
ACIIeKTIB MPAKTUYHOTO Ta PO3yMOBOTO. Bij SIKOCTI IIpoIIeCy OILIHKU JJOKa31B HAMPSMY
3aJIe)KUTh BMOTHBOBAHICTh CYJOBOTO pillleHHs. SIKIIO Cya HEe Bpaxye MEeBHHUH JT0Ka3
(YU HE MOSICHUTH, YOMY CaMe BiH TaK YUHUTH) a00 3M1ACHUTH OIIHKY 3 MOPYILICHHIM
MPUHIIMITB HAJEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI YH JOCTarHOCTI, TO IIe
OpU3BEIE /10 MOPYLIEHHS MHCIEHHEBO-JIOTTYHOIO MPOLIECY apryMEHTallli BUCHOBKIB
PE30JIFOTUBHOT YaCTHMHMU 4Yepe3 BIACYTHICTb MOSICHEHHS NMPUYUH y MOTHBYBaJbHIH
YacTHHI, 110 B CBOIO YEpry CTaHe MOPYILIECHHSAM MpaB Ta 3aKOHHUX 1HTEpeCiB 0coOu
(y4acHHMKa KpUMIHAJIBHOTO MPOBA/HKEHHS), a B MEPILy Yepry MpaBa Ha CIpaBeAJIMBUN
cynoBuii po3rian. CKIQAHICT y TIPOIECi OIIHKM JOKa3iB I CYIJIB CKJaaae
3aCTOCYBaHHsl CHELlaJbHUX 3HAHb 13 CYMDKHUX Traily3edl He TMOB'S3aHUX 3
IOPUCTIPYICHITIEFO.

11. OnHuUM 3 MEepPCIIEKTUBHUX BaplaHTIB BUPIIICHHS MPoOIeMH OLIHKH JOKa3iB
3alpoNoOHOBaHO 3acTocyBaHHs TexHosorid III. Ha cywdacHoMy ertami poO3BUTKY
YKpaiHChKO1 MPaBOBOi CHCTEMM ICHY€ YMMAJI0 PU3HKIB, SKi MOB'3aHi 13 OE3MEKOI0
JaHUX, CETUYHUMH Ta TMPABOBUMHU HACHIJKaM{, HETOYHICTIO Ta CHOTBOPEHHSIM

iHdopmarii. [Ipu po3misal BUKIMKIB Ta pU3UKIB, TOB's3aHMX 13 3actocyBaHHsM [1I,
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OyJ10 BWSBIECHO, IO 3aXUCT IpaB JIIOAWHH, Oe3leKa NEepPCOHAJIbHMX JaHUX Ta

PO30PICTh ANTOPUTMIB € aKTyallbHUMM BUKIMKaMH. [[i acmektu mnoTpelyroTh
YBXHOTO PO3MNISIAY Ta PO3pOOKH BIAMOBIIHMUX 3aXOMAIB JJISl IXHHOIO BUPILIEHHA. Y
IpoIeci JOCHIKEHHSI BCTAHOBJICHO, 1110 1HTErPallisi TEXHOJIOT1H MTYYHOTO 1HTEJICKTY
B KpHUMiHQJbHE CYIOYMHCTBO MAa€ BEJIMYE3HUM TIOTEHLIAN [JIsl II1JIBUILEHHS
e(PeKTUBHOCTI, pe3yJIbTAaTUBHOCTI Ta CIPABEIJIUBOCTI CUCTEMU KPUMIHAIBHOTO
npaBocyns. BUKOPUCTOBYIOUM MEpeOBl aJrOpUTMH, MAIIMHHE HABYaHHS Ta aHai3
nanux, LI moxe MOMOMOITH y MPUHHATTI pillleHb, 3amo0iraHHi 3J0YMHAM, OIlIHIII
JI0Ka3iB Ta MPaBOBHUX JOCHIDKCHHSX. 3a HasABHOCTI HanmexHux rapantiii LI moxe
CTaTH I[IHHUM IHCTPYMEHTOM Y 31HCHEHHI MPaBOCYIs 1 MIATPUMIII CIIPABEIIUBOTO 1
PIBHOIIPAaBHOTO CYCIIUJIbCTBA. 3aCTOCYBaHHS OKpemux BiactuBocTed LI mpwm

MOTHBYBaHHI PIIIICHHS € MUTAaHHSIM TOJAIBIINX HAYKOBUX Ta MPAKTUYHUX PO3BIIOK.
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AKT BIpOBaIKeHHI
B MpakTHUHY HiAnbHICTh OcTpo3sKoro pafioHHoTo cyny PiBHeHCBKOI 0d1acTi

Pe3yIBTATIB JHCEPTAIIiHOTO [OCHDKeHHS
Jlotum Tersann BaciimiBHU Ha TeMy:
«BMOTHBOBaHICTE CYIOBHX PIllIeHb K e1eMeHT IIpaBa Ha CIIpaBelIHBIil CYIOBHIT PO3TIAL ¥
KpHMIHATBHOMY TIPOTIECi»
B ramysi 3aasb 08 — IIpaso, cneniansrocTi 081 — Ipaso

TonoBa OcTtposbkoro pafionHoro cyny PiBHeHcskol 061acTi BacuneBuu Oner BiKTopoBHY CKIaB
meff akT mpo Te, MO TIONOKEHHS, BUCHOBKH, MPOMO3MINI Ta peKoMeHamii, copMyIs0BaHi B
JHcepTaniiiHoMy fHocaimkeHi acmipanta Jlomnm Tersau BacumiBHM, 9Ka 3700yBae HayKOBHIT
CTYHIHE JIOKTOpa (hinocodii 3 ramysi suans 08 — [Ipaso, cnemiamsaocti 081 — I[Ipaso, € HAyKOBO
OOIPYHTOBAHIMII TAa MAKOTh MIPAKTHIHE 3HAUCHHI, 4 TOMY BIPOBaIKeHI B pobory OCTpo3pKOro
paiionHoro cyay PIBHeHCEKOI 001acT.
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TonoBa OcTpo3pKoro PaloHHOTO CYRY PR
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AKT BIIPOBA/KEeHHSA
B NPAaKTHYHY AisabHicTe Paan agsokaris PiBHeHnchkoi o6iacTi

-

pe3yNLTaTiB qUCcePTaLifHOr0 JOCIiKEHHS
Jlotumn TersHu BacuniBHH Ha TeMy:
«BMOTHBOBaHICTh CYIOBHX pillleHb SK €IEMEHT NpaBa Ha crpaBe/JIuBUH
CYIOBHH PO3IIAL y KPHMiHATBHOMY TIPOLECi»
B raiy3i snanb 08 — Ipaso, cneniansHocti 081 —Ipaso

TonoBa Pagu anBokariB PiBHeHcskoi o6nacti Vmosuwuenko Ceprii
BoJToAMMHPOBHY CKJIAB LIeH aKT Mpo Te, WO TON0KEHH, BACHOBKH, IPOMO3MLT T2
peKoMeHIallii, chopMybOBaHi B IMCepTALiHHOMY HOCiukeHi acmiipanTky JloTuu
Tersuu Bacunisuy Ha TeMy: « BMOTHBOBaHICTb CY[IOBHX pillleHb AK €JIEMEHT IIpaBa
HA CIpaBEJIMBHI CYNOBHMH PO3MIAN y KPHMiHATBHOMY MpoIeci», ska 3100yBae
HAYKOBHMi CTyTiHb JOKTOpa (inocodii 3 ramysi 3uans 08 — Ipaso, crenianbHOCTI
081 — IIpaBo, € HayKOBO OOI'PYHTOBaHHMH T4 MAIOTh NIPAKTH4YHE 3HAYEHHH, & TOMY
BIIpOBajKeHi B poboty Paju anpokarip PiBHeHCHKOT 06macTi.
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«3ATBEPIIKYIO»

ITpopekTop 3 HAyKOBO-

nezparorigioi poboTH

HanionaneHoro yHiBepcuteTy
v g «OCTpo3BKa aKazeMis»

W
¢ éf);\ﬂx 2024 poky

AKT BHpOBaKEHHS
pe3yabTaTiB JHCePTANIMHOTO ToCTiTKe
Jlorum Tersnn Bacuiuiseu Ha Temy:
«BMOTHBOBaHICTH CYIOBHX pillieHL HK eJJeMEHT NPaRa Ha CPABENTHBHIl CYI0BHIi
po3IAg y KpHMIHAILHOMY Tpomec»
B rauaysi snane 08 — [Ipaeo, cnenianasHocti 081 — Ipaso
Y OCBiTHi#i Ta HayKOBHIi IpoLEeCcH
Hap9aneHo-HayxoBoro incTaTyTy npaBa im. I. MaaunoBcskoro HanionanasHoro

yHiBepcuTeTy «OCTpo3bKa akagemin:

Kowmicis y cxnai:

1. T'omosw Brnamyk Tersru Bononnumupisan - 3aBimysaua kaheapn MUBiTEHO-TIPABOBHX
JQMCUHMILTIH, KaHIHIaTa FODHIHYHEX HAYK, OLEHTA;

2. TD'epacmvmuyka Onera IlasnoBuua — 3aBigyBaya kahempH KpHUMiHANBHO-IIPABOBHX
Iucuuniig iveri Bacuns INonemronka, KaHauIaTa FOPHAMYHAX HAYK, JONEHTA;

3. banauekoi Oneru PomaniBaH — mupextopa HapualnpHO-HAYKOBOTO iHCTHTYTY mpasa
imeni I. MamuroBcskoro HaYOA, nonerTa kadenpu uBiIbHO-IPaBOBHX AMCIHILIIH,
KaHu/JaTa FOPHIHYHHX HayK;

4. HImunapyx Oneru @enopiBau — goueHTa KadeApd UMBLIEHO-NPABOBUX AMCLHIIIIH,
KaH[HaTa FODHIHYHAX HAYK:

5. Cxapbapuyka Onexcanapa ['puropoBm¥a — CTapmioro BHKIanaua Kadeapu
KPHMiHANTBHO-IPaBOBHX AHCUMIUIH iMeni Bacuna [Tonemonika, fokTopa hinocodii 3a
cnenianeHicTio 081 [Tpago,

CKIIaN¥ IeH aKT Npo Te, IO TOJOKEHHA, BHCHOBKH, IIPOMO3HLII Ta peKOMEHHALl,
copmynboBani B IHcepTauifiHOMY HocHimkeHHI «Bmomuseosanicms cydosux piwiens ax
eleMelm npasa Ha cnpageonusuii cyooeuil po32nad y KpUMIHAIbHOMY Bpoyeci» aclipaHTKu
Jlotnm Tersinu Bacunisuw, ska 3106yBac HayKOBHI cTymiHb JokTopa (inocodil 3 ramysi 3HaHb
08 — IIpamo, cneniamshocti 081 — IIpao, € HayKOBO OBIPYHTOBAHMMM TA MAIOTH NPAKTHYHE
3HAYEHHs, 4 TOMY BIPOBaKEHI B OCBITHIM Ta HaykoBuii nponecu HasuanpHo-HayKoBOro
incTHTYTY npara iMeri I. Mamiroscskoro HaYOA.

Jlorum Tersina BacuniBHa HaBuaeThesi B acmipanTypi HamiomansHoro ysisepcureTy
«Octpo3rka akajeMis», 3a cmemiamehicTio ITpaso 3 01.10.2020 Ta mpoTAroM HapyaHHA Ha
OCBITHRO-HaYKOBilf mporpami onyGmikyeana myGmikanil 3a TEMaTHKow0 AociijukeHHs. OKpemo
BApTO NiJIKPECIHTH BaXKITUBE 3HAYESHHS JUIA TIOJANBIION0 BAOCKOHANEHHS OCBITHBOTO NIPOLECY Ta
HayKOBO HisNILHOCTI B rairy3i KpHMiHATBHOTO IPOLECY | KPUMIHAIICTHKH HACTYTHUX myOuikarlii,
30KpEMa CTaTeH y HayKOBHX (haxOBHX BHAAHHAX YKpaiHH:
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